Vermont Judiciary Committee on Artificial Intelligence and the Courts
Subcommittee on Disciplinary Rules

Recommendation & Guidance

The subcommittee was charged with studying whether the emergence of Generative Artificial Intelligence warrants amendments to the Vermont Rules of Professional Conduct or to the Vermont Code of Judicial Conduct. The subcommittee concludes that it does not but that guidance for the bar is appropriate. 
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II. Summary.
We met in July, September, October, and December.  We reviewed other jurisdictions’ responses to the legal profession’s use of Generative Artificial Intelligence (GAI).[footnoteRef:1] In our opinion, the use of GAI does not change or alter a lawyer or judge’s professional obligations.  That is, the Vermont Rules of Professional Conduct (VRPC) and the Vermont Code of Judicial Conduct (VCJC) establish the contours of conduct that is either authorized or prohibited. A lawyer or judge’s use or misuse of GAI falls within the confines of those contours. Therefore, we do not recommend amending the VRPC or the VCJC.[footnoteRef:2]   [1:  See, Appendix A.]  [2:  We agree with the Virginia State Bar’s statement that “a lawyer’s basic ethical responsibilities have not changed, and many ethics issues involving GAI are fundamentally similar to issues lawyers face when working with other technology or other people (both lawyers and nonlawyers).”  ] 

Rather, the profession’s increased use of GAI provides an opportunity to remind lawyers and judges of the professional duties most likely impacted thereby. We recommend sharing that reminder through the guidance that follows.
A. GUIDANCE FOR LAWYERS
I. Competence.
A lawyer must provide competent representation to a client, a duty that “requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.”[footnoteRef:3] The duty is continuing: “[t]o maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology.”[footnoteRef:4] [3:  V.R.Pr.C. 1.1]  [4:  V.R.Pr.C. 1.1, Cmt. [8]] 

GAI is a form of technology that is relevant to the practice of law.  As such, the duty of competence requires lawyers to keep abreast of its risks and benefits. 
Our role is not to provide an exhaustive list of the risks and benefits of using GAI. It remains incumbent upon each individual lawyer to act within the contours of the VRPC. This includes acting competently to gain an understanding of GAI’s risks and benefits. At times, this might require a lawyer to recognize what they do not know and to consult with a trained professional or someone with expertise in GAI.   
In a sense, the duty of competence informs all other duties. That is, a competent understanding of GAI’s risks and benefits will assist a lawyer in complying with their other professional obligations.  To that end, we highlight the professional obligations most likely to require a competent understanding of the risks and benefits of using GAI.[footnoteRef:5] [5:  By highlighting specific obligations, we do not suggest that others are not affected by a lawyer or judge’s use of GAI.] 

II. Communication, Objectives, and Means.
A lawyer is required to “explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.”[footnoteRef:6]  In addition, a lawyer must “promptly inform the client of any decision or circumstance with respect to which the client’s informed consent” is required.[footnoteRef:7]  [6:  V.R.Pr.C. 1.4(b)]  [7:  V.R.Pr.C. 1.4(a)(1)] 

We do not discern a duty to disclose the use of GAI to a client unless the use will be in a manner that requires the client’s informed consent. For example, when the use of GAI involves the disclosure of confidential information.[footnoteRef:8] Of course, as part the duty to consult with the client as to the means by which the lawyer will pursue the client’s objectives,[footnoteRef:9] a lawyer might consider disclosing to the client at the outset of the representation the lawyer’s intent to use (and the nature and extent of their contemplated use of) GAI. [8:  See, Section III, infra]  [9:  V.R.Pr.C. 1.2(a)] 

Finally, while nothing in the rules prohibits a lawyer from using GAI to communicate with a client, a lawyer’s use of GAI to do so does not diminish the duty to communicate.  Thus, we urge caution before relying solely on GAI to provide the nature and scope of communication required by the rule.
III. Confidentiality.
A lawyer is prohibited from revealing information related to the representation of a client.[footnoteRef:10] The duty of confidentiality includes making “reasonable efforts to prevent the inadvertent disclosure of, or unauthorized access to, information relating to the representation of a client, ”[footnoteRef:11] as well as a duty to act competently when doing so.[footnoteRef:12] [10:  V.R.Pr.C. 1.6]  [11:   V.R.Pr.C. 1.6(d)]  [12:  V.R.Pr.C. 1.6, Cmt. [18]] 

While there are limited circumstances in which a lawyer may disclose otherwise confidential information, “to use GAI” is not one of them. Thus, a lawyer should understand that the use of GAI can present the risk of an unauthorized disclosure of information related to a representation.
To safeguard against such risk, a lawyer should review a GAI tool’s Terms of Service to garner an understanding of whether and how the tool might use input. For example, we understand that some publicly available GAI tools often instruct users against inputting confidential information due to the risk that it will be disclosed or used to teach the tool to learn, while others expressly promise not to retain or otherwise specifically use any such information. In any event, whether using a tool that is publicly available or a tool designed specifically for the legal profession, a lawyer’s duty is to make reasonable efforts to understand whether and how otherwise confidential information will be used, retained, or disclosed. We remind lawyers that it is not uncommon for Terms of Service to be updated or changed.
A lawyer may reveal confidential information when “the disclosure is impliedly authorized in order to carry out the representation” or when a client gives “informed consent” to the disclosure.[footnoteRef:13]  We do not opine on whether disclosure using GAI is “impliedly authorized” in any particular case.  And we remind lawyers that “informed consent” is defined as an “agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”[footnoteRef:14]  If a lawyer does not provide the client with a competent explanation of the risks and benefits of inputting confidential information to a GAI tool, a client’s consent to disclosure is unlikely to be considered “informed.”  [13:  V.R.Pr.C. 1.6(a)]  [14:  V.R.Pr.C. 1.0(e)] 

Finally, the duty of confidentiality is different from the attorney-client privilege.[footnoteRef:15] Nevertheless, when using GAI, a lawyer should act competently to protect the privilege. [15:  V.R.Pr.C. 1.6, Cmt. [3]] 

IV. Fees and Expenses.
A lawyer is prohibited from charging unreasonable fees or unreasonable costs.[footnoteRef:16] We anticipate that GAI will save time, or reduce the amount of time spent on a matter. The reasonableness of a fee might turn  on a lawyer’s decision to use – or not use – GAI.  For example, it strikes us as unreasonable to bill an hourly client for time saved by the use of GAI (just as it would be inappropriate to bill for time saved using a legal database like Westlaw, or for time saved by using standard forms on a lawyer’s computer system). Conversely, there might be situations in which a lawyer’s decision not to use reasonably available GAI results in an unreasonable fee.   [16:  V.R.Pr.C. 1.5] 

While a lawyer is permitted to charge for reasonable expenses, a lawyer should communicate to the client the “extent the client will be responsible for any costs, expenses or disbursements in the course of the representation.” [footnoteRef:17]  Providing the client with “[a] written statement concerning the terms of the engagement reduces the possibility of misunderstanding.”[footnoteRef:18]  Nothing about the use of GAI renders these suggestions any less wise. [17:  V.R.Pr.C. 1.5, Cmt. [2]]  [18:  Id.] 

V. Meritorious Claims and Contentions.
A lawyer is prohibited from making claims or asserting issues that lack a reasonable basis in law and fact.[footnoteRef:19] Stories of GAI “hallucinations” – false citations returned by GAI – fascinate and abound, with reliance on such hallucinations having resulted serious sanctions being imposed on lawyers by courts.  The duty not to pursue frivolous claims includes a duty to confirm the accuracy of GAI’s output. [19:  V.R.Pr.C. 3.1  ] 

VI. Complying with Court Orders.
A lawyer is required to comply with court rules.[footnoteRef:20] We are not aware of any Vermont court order or court rule that requires a lawyer or litigant to disclose having used GAI to produce a filing. However, around the country, there are courts that have adopted such rules.  A lawyer should be aware of the rules of any tribunal before which the lawyer practices.[footnoteRef:21] [20:  V.R.Pr.C. 3.4(c)]  [21:  There are sites that track rules that require a lawyer or litigant to disclosing the use of GAI.  One such site is here, another here.] 

VII. Supervision of Others.
Two related rules set out a lawyer’s duties when supervising lawyers and nonlawyer assistants.[footnoteRef:22] The duty to supervise nonlawyers applies not only to nonlawyers employed by the lawyer but to anyone “retained by or associated with a lawyer” to provide legal services to a client.[footnoteRef:23] Generally, the duty to supervise includes taking reasonable steps to ensure that the person who the lawyer is supervising acts in a manner that is consistent with the lawyer’s professional obligations. Satisfying this duty might include adopting an office policy on the use of GAI. [22:  Respectively, V.R.Pr.C. 5.1 and V.R.Pr.C. 5.3]  [23:  V.R.Pr.C. 5.3, See Cmts. [1] and [3]  ] 

VIII. Using GAI at the Direction of a Supervisor.
A lawyer who is directed to use GAI by a supervisor remains responsible for complying with the Rules of Professional Conduct.[footnoteRef:24] [24:  See, V.R.Pr.C. 5.2] 

IX. Pro Bono.
An oft-expressed reason for not doing pro bono work is a concern that the lawyer lacks competence in the particular practice area.  Competence can be acquired.[footnoteRef:25] GAI might prove valuable in assisting lawyers to achieve competence much more quickly and inexpensively than in the past. [25:  See, V.R.Pr.C. 1.1, Cmt. [4]] 



B. GUIDANCE FOR JUDGES
We have no reason to conclude that any Vermont judge has improperly used GAI.  Therefore, the following guidance is provided for no other reason than our mandate from the Commission.
I. Application.
The VCJC includes an “Application” section.  We intend this guidance to apply in the same manner as does the VCJC.
II. Appearance of Impropriety.
A Vermont judge must “act at all times in a manner that promotes public confidence in the independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and the appearance of impropriety.”[footnoteRef:26] This requirement exists because “[c]onduct that compromises or appears to compromise the independence, integrity, and impartiality of a judge undermines public confidence in the judiciary.”[footnoteRef:27] However, “because it is not practicable to list all such conduct, the Rule is necessarily cast in general terms.”[footnoteRef:28] [26:  V.C.J.C., Rule 1.2.]  [27:  Id., Cmt. [3].]  [28:  Id.] 

Consistent with Comment [3] to Rule 1.2, we do not endeavor to list each instance in which the use of GAI might implicate a judge’s professional obligations. Rather, we limit our guidance to noting that, as with any tool at their disposal, a judge’s improper use of GAI might undermine public confidence in the judiciary. In particular, see Section IV below.
III. Competence and Diligence.
 A judge must “perform judicial and administrative duties, competently and diligently.”[footnoteRef:29]  As should a lawyer, a judge should understand the risks and benefits of using GAI when carrying out their professional responsibilities. [29:  V.C.J.C., Rule 2.5(A).] 

IV. Responsibility to Decide.
Unless disqualified, “[a] judge shall hear and decide matters assigned to the judge.”[footnoteRef:30] A judge should not supplant their own analysis for one generated by GAI. [30:  V.C.J.C., Rule 2.7.] 

V. Supervision of Others.
The VCJC sets out a judge’s supervisory duties, whether supervising persons “subject to the judge’s discretion and control” or “other judges.”[footnoteRef:31] Judges are reminded of their obligation to ensure that persons under their supervision who use GAI in the performance of their duties do so in a manner that is consistent with the judge’s obligations. [31:  V.C.J.C., Rule 2.12.] 


Conclusion.
The Vermont legal profession’s use of GAI does not require the Supreme Court to amend the Vermont Rules of Professional Conduct or the Vermont Code of Judicial Conduct. Lawyers, judges, and legal professionals are reminded to use GAI in a manner that comports with their professional obligations.







