


the former employee’s job duties while she was an employee, and her knowledge, acquired while she was
the defendant’s employee, of the circumstances related to the employment of the plaintiff and the
termination of the plaintiff’s employment. Peralta, 190 FR.D. at 41. The corporation’s pre-deposition
communication with the former employee for the purpose of learning about her knowledge of those facts
was privileged. I4. The court also noted that the attorney’s communications to this former employee
about the attorney’s own conclusions and opinions of the case, if she made any, would likely be covered by
the attorney work-product privilege. Id. at 42. This decision was based on the recognition, as stated in
Upjohn, that “the privilege exists to protect not only the giving of professional advice to those who can act
on it but also the giving of information to the lawyer to enable him to give sound and informed advice.”
Upjobn, 449 U.S. at 390.

Vermont’s attorney-client privilege, V.R.E. 502(b), states:

A client has a privilege to refuse to disclose and to prevent any other person from disclosing
confidential communications made for the purpose of facilitating the rendition of professional
legal services to the client (1) between himself or his representative and his lawyer or his lawyer’s
representative, (2) between his lawyer and the lawyer’s representative, (3) by him or his
representative or his lawyer, or a representative of the lawyer to a lawyer or a representative of a
lawyer representing another party in a pending action and concerning a matter of common interest
therein, (4) between representatives of the client or between the client and a representative of the
client, or (5) among lawyers and their representatives representing the same client.

The Reporter’s Notes from the 1995 amendment to the rule specifically refer to the Upjohn case with
approval. Reporter’s Notes—1995 Amendment, V.R.E. 502. That amendment was made at the same
time that the legislature added a statute clarifying the lawyer-corporate client privilege as follows:

Communications otherwise privileged under Rule 502 of the Vermont Rules of Evidence are
privileged with respect to a corporation only if the representative client is a member of the control
group of the corporation, acting in his or her official capacity. However, if the communications are
with a representative client who is not a member of the control group, such communications are
privileged only to the extent necessary to effectuate legal representation of the corporation.

12 V.S.A. § 1613.

Our Supreme Court held that the privilege applied to protect an attorney’s communication with the sole
employee of the attorney’s corporate client about that employee’s knowledge of facts relevant to a
wrongtul death action brought against the corporate client, even though the Rule had not been amended,
and the statute had not yet been adopted. Baistey v. Missisquoi Century Association, 167 Vt. 473, 486 (1998).
The court held that the preexisting “control group test” was too narrow to effectively protect the attorney-
client privilege in the corporate setting. Baisly, 167 Vt. at 485. Because the attorney’s communications to
the employee were necessary for the lawyer to represent the corporate defendant, they were privileged. Id.
at 486.

The plaintiffs note that Vermont Rules of Professional Conduct 4.2 would have allowed them to
communicate directly with Ms. Merritt and to interview her without notice to BMH’s attorney. Comment
7 to the Rule states that: “Consent of the organization’s lawyer is not required for communication with a
former constituent.” This is true, but it does not affect the attorney-client privilege for BMH’s
communications with Ms. Merritt.
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Based on the above law, the court finds a corporate attorney may assert the client’s privilege for his or her
communications even with former employees of the entity, so long as those communications are focused
on the events and facts that the former employee observed or learned during employment, and on the
events and issues that are the focus of the representation. It is undisputed that this was the case as to
BMH’s counsel’s communications with Ms. Merritt in preparation for her deposition.

Therefore, the court denies the motion to compel Ms. Merritt to answer the plaintiffs’ deposition
questions about her communications with BMH’s attorney in preparation for her deposition.

Katherine A. Hayes
Superior Judge
February 10, 2022
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