


90-days or longer interrupt of furlough following a “technical” violation of furlough
conditions. “[TJechnical violation’ means a violation of conditions of furlough that does not
constitute a new crime.” 28 V.S.A. § 724(d)(1). The court interprets “violation” to refer to a
violation of furlough conditions as determined at the furlough violation hearing. There is no
crime of violating a furlough condition. Thus, a “violation of conditions of furlough that
does not constitute a new crime” must refer to the underlying conduct resulting in the
violation.

In this case, Mr. Reynolds committed a crime while on furlough. The DOC chose not
to charge him with a furlough violation for having done so. Instead, it gave him graduated
sanctions. When he failed to comply with the graduated sanctions, it charged him with
that. The DOC never charged him with having committed a crime, or conduct amounting to
a crime, and thus he was never given any opportunity to contest any such allegation before
a DOC hearing officer. The State’s position, in essence that the court should look for any
criminal conduct committed on furlough in the available evidence regardless whether it
ever was charged by the DOC, does not comport with the inmate’s due process rights, and it
improperly involves the court in the furlough violation process, which § 724 does not
address. Section 724 deals exclusively with the result of a furlough violation, not its
determination. .

There is no nontechnical violation for § 724 purposes in this case. Mr. Reynolds’
furlough violation was technical in nature, and his interrupt is 90 days or longer. Section
724 review therefore is available.

Order

For the foregoing reasons, the State’s motion to dismiss is denied.

SO ORDERED this 7t day of December, 2021

Sapmk

Robert A. Mello
Superior Judge




