


prosecute grounds. The court denied dismissal on that basis but gave them 30 days to file a
summary judgment motion, which they did. Before the court ruled, Mr. Hoffman stipulated
to dismiss them from the case in September 2020.

Since the beginning of September 2020, Mr. LaFountain has been the only
defendant left in this case and, until his recent motion, nearly nothing has happened. At a
June 17, 2021, status conference, Mr. LaFountain did not appear. Attorney Wright
indicated that he would reach out to Mr. LaFountain. The court (Judge Bent) requested
that he report back in writing within a few weeks. Nothing was filed.

At a November 16, 2021, status conference, both Mr. LaFountain and Attorney
Wright were present. Attorney Wright indicated that he had never spoken with Mr.
LaFountain. Mr. LaFountain indicated that he wanted to file a motion for summary
judgment. The court gave the parties 30 days to communicate and, if he desired, for Mr.
LaFountain to file a motion. Mr. LaFountain filed the pending motion.

Mzr. LaFountain’s motion does not scrupulously comply with the civil rules.
However, it is reasonably clear that that he seeks summary judgment on the same basis as
the court granted it to UCS and RHMS: that Mr. Hoffman has failed to develop his case, the
time for discovery is over, and he is unable to come forward with evidence demonstrating a
genuine issue for trial. In response, Mr. Hoffman has filed nothing.

In the context of the extraordinary length of these proceedings, and their lack of
productivity, much less activity of any kind of late, the court interprets Mr. Hoffman’s
silence in response to Mr. LaFountain’s motion as a concession that he is unable to
effectively oppose summary judgment. Mr. LaFountain’s motion is granted on that basis.

The court also notes that “[sJummary judgment is mandated under the plain
language of V.R.C.P. 56(c) where, after an adequate time for discovery, a party ‘fails to
make a showing sufficient to establish the existence of an element’ essential to his case and
on which he has the burden of proof at trial.” Poplaski v. Lamphere, 152 Vt. 251, 25455
(1989), quoting Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). While Mr. LaFountain’s
motion does not comply with Rule 56, “trial courts are often in the position of adjudicating
summary-judgment motions on the basis of nonconforming documents.” State v. Great N.E.
Productions, Inc., 2008 VT 13, 9 6, 183 Vt. 579. Absent an objection, of which there is none,
or prejudice, of which none is apparent, doing so is not error.

Order

For the foregoing reasons, Mr. LaFountain’s motion for summary judgment is
granted.

SO ORDERED this 13t day of May, 2022.

S

Robert A. Mello
Superior Judge




