


418. SA fails to point to any mistake the court made in granting ACCD’s motion to dismiss SA’s
amended complaint, and the court finds that it was correct in dismissing SA’s amended complaint.

SA also contends that it is entitled to relief pursuant to Rule 60(a) or 60(b). In support of
its request for relief under Rule 60(a), SA writes that the court made a “clerical mistake” when it
failed to dismiss SA’s amended complaint without prejudice. Reply at 6. It is SA, however, that
erred in failing to request that the court dismiss its amended complaint without prejudice in the
event the court granted ACCD’s motion. It is not the court’s job to provide to a party sua sponte
relief from the terms of a clear rule in the Vermont Rules of Civil Procedure; it is the job of each
party to request relief affirmatively. The court did not make a ‘clerical’ mistake when it dismissed
SA’s amended complaint without leave to amend. Moreover, for the court to exercise discretion
to excuse a party from the effect of a clear court rule that is applicable to all parties would
compromise the integrity and reliability of the rules governing the administration of cases.

Alternatively, and as a last resort, SA argues that it is entitled to relief pursuant to Rule
60(b)(6) based on “any other reason justifying relief from the operation of the judgment.” Rule
60(b)(6) is a “‘general catch-all provision’ that is ‘designed to give the court the flexibility to see
that the rule serves the ends of justice.”” Penland v. Warren, 2018 VT 70, 1 7, 208 Vt. 15 (quoting
Reporter’s Notes, V.R.C.P. 60). SA relies for this argument on Colby v. Umbrella, Inc., 2008 VT
20, 14,184 Vt. 1. Reply at 6. That case, however, concerned the application of Rule 15(a), which
addresses a party’s obtaining leave from court to amend a complaint while a case is open. As
noted above, Rule 15(a) has no application here because the case was closed before SA moved for
leave to file a second amended complaint. In Penland, the Court noted that “[a]lthough the rule ‘is
to be liberally construed to prevent hardship or injustice,’ its reach is limited. . .The rule ‘does not
protect a party from tactical decisions which in retrospect may seem ill advised’. . .” Penland,
2018 VT 70, 1 7 (citations omitted).

“‘Rule 60(b)(6) is intended to accomplish justice in extraordinary situations that warrant
the reopening of final judgments after a substantial period of time.”” Hill v. Springfield Hosp.,
2023 VT 23, 1 21 (quoting Riehle v. Tudhope, 171 Vt. 626, 627 (2000) (mem.). When a Rule
60(b) motion is made within the timeframe permitted for filing a Rule 59(e) motion, “the motion
is treated as a Rule 59(e) motion.” Gregory, 2012 VT 28, 9 17 n.3 (citing Reporter’s Notes,
V.R.C.P. 59). SA filed the pending motion eight days after the court granted ACCD’s motion to
dismiss. Therefore, SA’s motion should be decided pursuant to Rule 59(e) rather than Rule
60(b)(6). As discussed above, SA is not entitled to relief pursuant to Rule 59(e).

The court further concludes that granting SA leave to file a second amended complaint
now, after the case was closed, neither serves the ends of justice nor prevents hardship or injustice.
SA had two opportunities to state a claim for relief resulting from ACCD’s transfer of the MOU
to DFR, VRC’s cancellation of the MOU, and/or the suspension of its lender’s financing. See
Reply at 5. SA failed to do this when it had the opportunity, and it is not entitled to the
extraordinary relief afforded by Rule 60(b)(6) to fix its errors at this late date.

! In opposing ACCD’s motion to dismiss, SA did not ask the court to permit it to further amend its complaint to cure
any deficiencies in the event the court were to grant ACCD’s motion to dismiss. If it had, the court would have had
before it a request to make any dismissal be without prejudice to file an amended complaint. The court could have
done so, and the case would not have been closed at that point, but there was no such request.
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Order

For the reasons stated above, the court denies SA’s post-judgment motion requesting leave
to file a second amended complaint. Motion #20 is denied.

Electronically signed September 12, 2023 pursuant to V.R.E.F. 9 (d).
Mary Miles Teachout

Superior Judge (Ret.), Specially Assigned



