


or waivers admitting responsibility for the other identified violations, and no hearing on those
violations was held.

At petitioner’s case staffing, the committee determined that petitioner’s furlough eligibility
should be revoked. As to the basis for this decision, the committee wrote that the revocation was
“[d]ue to his risk scores and threatening behavior.” The committee then cited the statutory and
administrative criteria for revocation, but no other substantive findings were made, and no further
explanation was given.

Petitioner seeks judicial review of this determination under 28 V.S.A. § 724. At the merits
hearing held on September 27, 2023, there was considerable confusion about the basis for the agency’s
terse decision, including whether the finding of threatening behavior was based upon the incident at the
transitional-housing program, or whether it instead related to petitioner’s conduct towards his
community correctional officer. In that regard, the confusion was rooted in the section of the
determination labeled as the “narrative” of the violation, which focused upon petitioner’s conduct
towards the community correctional officer, and which did not include any specific information about
the incident at the transitional-housing program other than a sentence that asserted that he had
“engaged in verbal and physical altercation” at the transitional-housing program and that he had
“threatened to kill another resident,” and that his program residency had been “terminated.”

Even after it was clarified that the determination was based upon the incident at the
transitional-housing program, confusion persisted about whether the agency’s decision was based upon
the fact that petitioner was terminated from the transitional-housing program (for what the program
director characterized as threatening behavior), or whether the decision was instead based upon a
finding that the petitioner’s behavior had been threatening. If the former, petitioner questions whether
the violation was significant enough to support the sanction imposed. If the latter, petitioner contends
that the finding is not supported by the evidence.

A court may review case-staffing determinations in which an offender’s community-
supervision furlough status is “revoked or interrupted for 90 days or longer for a technical violation.”
28 V.S.A. § 724(c)(1). The court’s role is to conduct a “de novo review of the record” to determine
whether DOC “abused its discretion” in imposing that sanction. 28 V.S.A. § 724(c)(1)—(2). Although
the exact nature of this review is complicated by references to several distinct concepts of
administrative law, along with allocations of the burden of proof and presumptions, the basic idea is to
review whether these case-staffing decisions are based on permissible criteria and whether there is a
satisfactory explanation for the agency’s decision. 28 V.S.A. § 724(c)(1)+(2) & (d); 3 Koch,
Administrative Law and Practice 3d §§ 9:21-9:27.

Here, the case-staffing determination does not adequately explain the basis for the agency’s
decision. It is not clear whether the revocation was based upon the fact that petitioner was terminated
from the transitional-housing program, or whether the decision was instead based upon a finding that
petitioner engaged in threatening behavior. If the former, the court understands the factual basis for the
finding, because that is the violation that petitioner admitted, but the decision does not explain the
basis for a conclusion that such a violation would be “significant” enough to warrant revocation within
the meaning of the agency’s own policies. If the latter, the court does not understand the factual basis
for the finding, because petitioner never admitted that violation, and no hearing on that alleged
violation was ever held. It is not clear what evidence would support that finding, nor whether petitioner
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