


The Fayston Land Use Regulations (last amended June 2018)" at Article 10 define a stream as:

Stream. Any surface water course in the Town of Fayston as depicted by the U.S. Geological
Survey 7.5 minute Series (topographic) maps or as identified through site investigation;
excluding artificially created irrigation and drainage channels.

It is undisputed that the channels are not depicted on the USGS 7.5-minute series maps.” Accordingly,
we look to whether the channels can be identified as streams through site investigation.

The Regulations do not separately define the term “site investigation.” Similarly, the Regulations do
not provide guidance on who is permitted to determine whether a particular channel or watercourse
is a stream through site investigation and/or what standards they are to apply, when conducting such
an investigation. However, the Regulations do use the term “site investigation” in other provisions,
such as to identify significant natural and historic resources. See Land Use Regulations at 5.4(B)(1);
see also 6.2(C)(4) (site investigation of fragile features and natural and cultural resources); 6.3(E) (site
investigation of critical wildlife habitat, wildlife travel corridors, and natural areas); 6.3(I) (site
investigation of historic and archaeological sites and resources). Taken together, these provisions lead
the Court to conclude that the term “site investigation” requires some level of technical identification
beyond mere casual observation, as was conducted by the Zoning Administrator in this case (further
discussed below). This is also consistent with the ordinary meaning of the word “investigation,” which
when coupled with “site,” suggests a formal, careful and systematic examination or inquiry into the
relevant characteristics of a site, feature or resource. See e.g., Webster’s II New College Dictionary
(3" ed. 2005) at 597 (defining “investigate” as “to observe or inquire into in detail; to make a systematic
inquiry or examination”); Black’s Law Dictionary (6™ ed. 1990) at 825 defining “investigation” as the
“process of inquiring into or tracking down through inquiry”).

Moreover, to the extent that both parties conducted what they believe to be a site investigation under
the Regulations, we must evaluate the credibility and persuasive effect of the evidence presented to
the Court. We address that competing evidence as follows:

For the applicant, Mr Murawski, a licensed engineer with 25-years of experience and a focus on water
resources, read to the Court the definition of “streams” from the Regulations, and explained how he
collected information and arrived at an opinion that the channels are not streams. Mr. Murawski
explained that he conducted a drainage area investigation and determined that neither channel came
close to contributing a large enough drainage area to qualify as a stream. Mr. Murawski also looked
for the presence of aquatic life and determined that there were no signs of habitat to support aquatic
life.’ Lastly, Mr Murawski explained that channel stability and movement can indicate the presence
of a stream, but that he did not identify any visual evidence of channel instability during his site

!'The Regulations have since been amended, but the version of the Regulations last amended in June 2018 were in effect
at the time of application.

2 At trial, there was testimony from the Applicants’ expert, Mr. Murawski, that the 7.5 minute series maps predominately
depict perennial streams. While not necessarily binding on what constitutes a stream under the Regulations, the specific
reference to the 7.5 minute series indicates to the Court that the size of and frequency of flow in a channel are relevant
considerations for determining whether the channel constitutes a stream.

3 Mr. Murawski also observed that, immediately upstream from the property, both channels are fed (when water is present)
by roadside ditches and corrugated metal culvetts that are not sized/designed approptiately for streams and that could not
support aquatic life.



investigation. Taking all these factors together, Mr. Murawski reached an opinion that neither channel
rises to the level of a stream.

In contrast, the ZA testified that he visited the site and made a visual observation of surface water
running through the easterly and southwestern channels, but that he is not familiar with what
comprises a site investigation for purposes of determining what constitutes a stream under the
Regulations. He further testified that he did not observe signs of aquatic life, nor did he provide any
other details regarding how he conducted a site investigation beyond his casual observations of water
in the channels.

Without a substantive definition of site investigation in the Regulations, we find that Mr. Murawski’s
testimony provides a more systematic, careful, complete and, ultimately, credible inquiry into and
analysis of the subject channels, leading the Court to conclude that they are not streams under the
Regulations.

We also note that the Town sought to prove that these channels are streams by offering a certified
copy of Appellant’s warranty deed to the Property, which describes the Property boundaries in relation
to two brooks. The Town also sought to rely on the Applicants’ site plan which depicts the channels
as brooks and includes a demarcation of the 50-foot buffer area. These offerings, in and of themselves,
do not prove the existence of a stream, as defined by the Regulations, which requires a site
investigation.*

Based on the evidence received regarding the respective site investigations conducted and the
observations made in conjunction with those investigations, the Court finds and concludes that the
eastern and southerly channels do not constitute streams as defined in the Fayston Land Use
Regulations.

Accordingly, the Town’s Motion for Judgment on Partial Findings is DENIED. Applicant’s Motion
for Judgment on Partial Findings is GRANTED. The Court will render judgment on the relevant
issues remaining for adjudication, as set forth in Applicant’s Statement of Questions, on the basis of
the evidence presented.

Electronically signed on October 10, 2024, pursuant to V.R.E.F. 9(d).
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Joseph S. McLean

Superior Court Judge
Environmental Division

*'The Applicants’ engineer conservatively assumed that the channels were streams for design purposes, but in doing so
did not intend to concede that the channels were streams as defined in the Regulations.



