


comply retroactively with those Bulletins or for the equivalent of an award of fees as
damages for not having done so previously. Either way, these are substantive claims
that should have been pled and proven if the Auditor sought this sort of relief. A review
of the complaint, though, reveals no such claim for fees. Likewise, a review of the
lengthy legal memoranda submitted in connection with the motion to dismiss also shows
no such claim, and the Court did not rule on the unasserted claim. Not until now has the
Auditor argued that the AG is directly responsible for paying the Auditor’s attorney fees,
as opposed to having some responsibility to approve the hiring of private counsel.

Nor can the Auditor find succor in Vt. R. Civ. P. 54. Rule 54 is entirely
inapplicable in these circumstances. As the Reporter’s Notes plainly say: “Rule
54(d)(2)(A) makes clear that the procedure under the rule does not apply to fees that are
to be pleaded and proved as an element of substantive damages, either in the pending
action or in a separate action.” Reporter’s Notes—1996 Amendment, Vt. R. Civ. P. 54
(emphasis added).

Lastly, while it need not reach the issue to resolve the present motion, consistent
with the Decision, any argument that the Auditor has some right to sue to obtain
attorney’s fees from another Executive Officer in this context would run smack into the
Supreme Court’s holding in Vermont State Auditor v. OneCare Accountable Care Org.,
LLC, 2022 VT 29, § 18, 216 Vt. 478, 487, and its determinations as to the limited scope of
the Auditor’s powers.

Conclusion
In light of the foregoing, the Auditor’s motion is denied.

Electronically Signed on January 10, 2025, per V.R.E.F. 9(d)

Tditns

'f(imothy‘ﬁ. Tomasi
Superior Court Judge
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