


The Notice scheduled a furlough violation hearing for July 31, 2024 at 4:30 p.m. Id. at 8. The Notice was
comprised of four pages. Id. at 8-11. The Notice incorporated an Incident Report documenting the
alleged facts of the violations. Id. at 10-11. The Incident Report indicated that the category of the incident
was “Abscond.” Id. at 10.

Appellant received a Notice of Hearing for his furlough violations and invoked his right to have a
hearing. Id. at 7. Appellant attended the hearing with a Hearing Assistant and plead not guilty. Id. at 3.
Appellant did not call any witnesses at the hearing, but did testify. Id. The hearing officer found Appellant
guilty of condition 4 and special condition 22 and found the Appellant not guilty of condition 5 and
special condition 23. Id. at 4.

The Department held a case staffing on August 14, 2024. 1d. at 2. Although Appellant’s
supervising officer recommended a four-year interrupt, DOC determined a two-year interrupt was
appropriate based upon being found guilty of the two violations and his high-risk score. Id. The factors
DOC relied upon for the length of the interrupt was based upon “Fitzgerald’s violation is absconding
from community supervision furlough” and DOC policy 430.11. Id.

Appellant filed a timely notice of appeal.

Standard of Review

“The appellant shall have the burden of proving by a preponderance of the evidence that the
Department abused its discretion in imposing a furlough revocation or interruption for 90 days or longer
pursuant to subsection (d) of this section.” 28 V.S.A. § 724(c)(1). “Abuse of discretion occurs when that
discretion is exercised on grounds or for reasons clearly untenable, or to an extent clearly unreasonable.”
In re Halnon, 174 Vt. 514, 517 (2002) (mem.). The question of whether a due process violation occurred is
reviewed de novo. State v. Labrecgue, 2020 VT 81, § 18.

Analysis

It is an abuse of discretion for DOC to interrupt furlough for more than 90 days for a technical
violation! unless one of three circumstances are met. 28 V.S.A. § 724(d). These circumstances are:

(1) The offender’s risk to reoffend can no longer be adequately controlled in the community, and no
other method to control noncompliance is suitable.

(2) The violation or pattern of violations indicate the offender poses a danger to others.

(3) The offendet’s violation is absconding from community supervision furlough.

Id. Here, DOC is relying upon subsection (3) under the theory Appellant absconded from June 19, 2024
through July 25, 2024.

Absconding is defined by statute as (A) “the offender has not met supervision requirements,
cannot be located with reasonable efforts, and has not made contact with Department staff within three
days if convicted of a listed crime as defined in 13 V.S.A. § 5301(7) or seven days if convicted of an
unlisted crime;” or (B) “the offender flees from Department staff or law enforcement;” or (C) “the
offender left the State without Department authorization.” 28 V.S.A. § 722(1).

! "Technical violation is defined as “‘a violation of conditions of futlough that does not constitute a new crime.” 28 V.S.A. §
722(4).
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Appellant argues his due process rights were violated because DOC “did not give Mr. Fitzgerald

2>

notice that he faced a violation for ‘absconding.” Appellant’s Brief, p. 2. “Alleged due process violations
are appealable under Rule 74.” Davey v. Baker, 2021 VT 94,9 19. Appellant is entitled to procedural due
process when there exists a liberty interest interfered with by the State. Woo/ v. Office of Professional
Regulation, 2020 VT 44, 9 20. Appellee does not dispute that Appellant has a constitutional right to
procedural due process in a furlough revocation hearing. “Fundamentally, due process requires notice and
an opportunity to be heard at a meaningful time in a meaningful manner.” In re Miller, 2009 VT 112, 9 9.
Assuming, without deciding, that Appellant was entitled to notice DOC considered Appellant’s violations

to be absconding, the Appellant had proper notice.

As noted by Appellant, the Notice of Supervision Report is the Department’s charging document
that provides offenders with notice of what furlough conditions they are accused of violating. “You shall
not abscond” is not a specific condition of furlough because “absconding” is an action defined by statute.
28 V.S.A. § 722(1). However, Appellant had actual notice in the Notice of Supervision Report that DOC
considered his violations constituted absconding. The Notice specifically incorporated an Incident Report
that laid out the facts of the violations. The Incident Report categorized the incident as “Abscond.” As
such, Appellant had actual notice that DOC considered his violations to be absconding and there was no
due process violation. Appellant does not otherwise argue DOC abused its discretion in revoking his
furlough and imposing a two-year interrupt.

Conclusion

Appellant’s due process rights were not violated. As such, the decision of DOC to revoke
Appellant’s furlough and impose a two-year interrupt is AFFIRMED.

Electronically signed on April 15, 2025 pursuant to V.R.E.F. 9(d)

Ahurit. /) Bk

Alexander N. Burke
Superior Court Judge
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