


the situation where a party was aware of the opinions and anticipated testimony of the opposing
party’s experts months before trial and failed to disclose the “rebuttal” expert; therefore, those
cases are distinguishable. Plaintiff also argues that Dr. Sucher may be called to rebut
Defendant’s experts’ anticipated trial testimony offering opinions that were not disclosed. But
expert witnesses typically are not permitted to testify on matters that go beyond their disclosures
and the information obtained in depositions; thus, it seems unlikely that Plaintiff’s proposed
scenario will occur here.

Nevertheless, the Court reserves ruling on Defendant’s motion to the extent it addresses
“true rebuttal testimony,” that is, “a new matter or new facts” injected into the case by
Defendant. Schrader v. Tjarks, 522 N.W.2d 205, 209 (S.D. 1994); cf. Thompson v. Illinois
Power Co., 603 N.E.2d 1303, 1307 (Ill. App. Ct. 1992) (“This case . . . does not present a
situation of some emergency necessitating the disclosure of a new expert. Plaintiff knew six
months before trial that defendants were contesting the issue of his inability to return to work and
yet plaintiff did not disclose [the expert] until several days into the trial.”). Further, before being
permitted to call Dr. Sucher, Plaintiff will be required to demonstrate that the substance of
Defendant’s experts’ trial testimony was undisclosed and unknown to the extent justifying
disclosure of a rebuttal expert two weeks before trial. In addition, should Defendant wish to
depose Dr. Sucher, Plaintiff must make Dr. Sucher reasonably available to Defendant for such
purpose prior to the start of trial, in a manner agreed to by both parties.

Order

Defendant’s motion to strike (Mot. # 27) is GRANTED IN PART. The Court reserves
ruling on Defendant’s motion to the extent it addresses “true rebuttal testimony,” that is, a new
matter or new facts introduced by Defendant.
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! The Court agrees with Defendant that continuing the jury trial is not an appropriate remedy
for Plaintiff’s untimely disclosure.
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