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The Rules
The relevant rules provide in pertinent part as follows:
Rule 3.1

A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is
not frivolous, which includes a good faith argument for an extension,
modification or reversal of existing law.. . .

Rule 3.3(a)(1)
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the
lawyer;

Rule 3.5(b)(1)
A lawyer shall not . . .
(b) communicate ex parte

(1) with a judge or other person acting in a judicial or quasi-judicial capacity
in a pending or impending adversary proceeding, unless authorized to do so
by the Code of Judicial Conduct, by other law, or by court order;

Rule 3.5(d)
A lawyer shall not

(d) engage in undignified or discourteous conduct which is degrading or
disrupting to a tribunal.

Rule 4.2

In representing a client, a lawyer shall not communicate about the subject of
the representation with a person the lawyer knows to be represented by
another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order.

Rule 4.3

In dealing on behalf of a client with a person who is not represented by
counsel, a lawyer shall not state or imply that the lawyer is disinterested.
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When the lawyer knows or reasonably should know that the unrepresented
person misunderstands the lawyer’s role in the matter, the lawyer shall make
reasonable efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person, other than the advice to secure
counsel, if the lawyer knows or reasonably should know that the interests of
such a person are or have a reasonable possibility of being in conflict with the
interests of the client.

Rule 4.4(a)

(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal rights
of such a person.

Rule 4.5

A lawyer shall not present, participate in presenting, or threaten to present
criminal charges in order to obtain an advantage in a civil matter.

Rule 8.4(d)
It is professional misconduct for a lawyer to:
(d) engage in conduct that is prejudicial to the administration of justice;

I. Motion to dismiss for failure to state a claim upon which relief
can be granted.

The Rules of Civil Procedure generally govern disciplinary proceedings. See,
A.O. 9, Rule 20(B):

B. Proceedings Governed by Rules of Civil Procedure. Except as
otherwise provided in these rules, the Vermont Rules of Civil Procedure and
the Vermont Rules of Evidence apply in discipline and disability cases.

Respondent’s motion to dismiss is based upon V.R.C.P. 12(b)(6) which provides that
a pleader may file a motion to dismiss by reason of the failure of the complaint—the
Petition here—to state a claim upon which relief can be granted.

Respondent’s motion repeatedly asserts that charges in the Petition are
“frivolous” or “unmeritorious.” But these are not the standards by which a motion
under Rule 12(b)(6) is determined. When reviewing a motion to dismiss the tribunal
must accept as true all well-pleaded factual allegations in the complaint. Powers v.
Office of Child Support, 173 Vt. 390, 392 (2002). The Petition of Misconduct
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conforms to the requirements of V.R.C.P. 8(a) in that it sets forth “a short and plain
statement of the claim showing that the pleader is entitled to relief, . . ..” See also,
Lane v. Town of Grafton, 166 Vt. 148, 152-53 (1997). It also conforms to the V.R.C.P.
8(e) requirement that each averment “shall be simple, concise, and direct.” The
rules do not require a specific and detailed statement of the facts which constitute a
cause of action, but simply a statement clear enough “to give the [respondent] fair
notice of what the [] claim is and the grounds on which it rests.” Conley v. Gibson,
355 U.S. 41, 47, 78 S.Ct. 99 (1957); in accord, Levinsky v. Diamond, 140 Vt. 595, 600
(1982).

Taking as true as required the facts alleged in the pleading, the Panel
concludes that each count sets forth claims upon which relief can be granted, i.e.
claims upon which the Respondent can be found guilty of the misconduct alleged.

Count I asserts that Respondent violated Rules 3.5(d), 4.3, 4.5, and 8.4(d) by
claiming before the Public Utility Commission (PUC) that agents and employees of
the Town of Bennington had engaged in criminal conduct. He alleged that they
“were engaged in an active ‘cover-up conspiracy and committed acts ‘forgery,’
engaged in ‘counterfeiting,’ filed ‘false certifications to the state and federal
government in violation of criminal statutes,” and filed at least one ‘false statement
with the [Public Utility] Commission.”

The Respondent’s claims against the Town are set forth in paragraph 61 of
the Petition. In paragraph 62, it is alleged that Respondent threatened to file a
RICO! complaint in federal court. Although the RICO complaint is civil, it must
allege “predicate acts” which must be linked to a criminal enterprise. See e.g., In re
Testosterone Replacement Therapy Products, 159 F.Supp.3d 898, 910-11 (N.D. Ill.
2016). In this case, the threat of civil litigation included a threat to report criminal
violations. Allegations in paragraphs 61 through 64 of the Petition provide adequate
support for Count I.

Count IT asserts that the Respondent violated Rule 4.5 by threatening to
present criminal charges against the individuals identified by the initials ML and
DG. It also asserts that this misconduct ran afoul of Rule 8.4(d). The allegations
made in paragraphs 46 through 55 support these claims. The Petition alleges that
ML and DG were opponents of at least one of the applications for a Certificate of
Public Good (CPG) filed by one of Respondent’s companies. It alleges that
Respondent discovered a potentially criminal omission in a bankruptcy petition

TRICO is the acronym for “Racketeer Influenced and Corrupt Organizations.”
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filed by DG and that he advised ML and DG, “I do want you to be aware that we
will be asking about it in your deposition.” Subsequently, ML and DG withdrew
from the PUC proceedings. Nevertheless, in an email Respondent advised, “I think
the only way that the various lingering issues from your involvement [in the PUC
proceeding] can be removed is if you send letters to the PUC, the Planning
Commission and the Select Board supporting both projects.. . .” It can be inferred
from Respondent’s communications with ML, and DG that he was threatening to
report them for criminal conduct,

Count III asserts that the Respondent violated Rules 3.5(d), 4.3, and 8.4(d) by
presenting “not credible” testimony to the Public Utility Commission regarding site
preparation work before obtaining a Certificate of Public Good with respect to a
proposed project. Paragraphs 56 through 60 of the Petition support these claims.
The Petition alleges that despite the denial of a CPG for a solar project,
Respondent’s company began site-clearing. At a hearing before the PUC which was
to determine if the site-clearing violated 30 V.S.A. § 248(a)(2), Respondent testified
that site clearing was done solely for unrelated farming purposes. The PUC found
this testimony to be “not credible,” and issued a temporary injunction. Despite the
injunction, Respondent’s company continued its site-clearing activity.

Count IV asserts that the Respondent violated Rule 3.5(b)(1) by sending an ex
parte communication, an email, to the chair of the Public Utility Commission. The
email had been addressed to Vermont House and Senate committees and a copy was
sent to the PUC Chair. The email allegedly contained criticism of the PUC and its
Chair with respect to its response to one of the CPG applications made by one of
Respondent’s companies. The Petition alleges that Respondent did not send copies
of the email to any of other parties involved in the PUC proceeding. The rule
prohibits a lawyer from communicating ex parte with a person acting in a quais-
judicial capacity in a pending adversary proceeding. Paragraphs 66 through 78 of
the Petition support this claim.

Count V asserts that the Respondent violated Rules 3.1, 3.3(a)(1), 4.4(a), and
8.4(d) when he brought or caused to be brought s legal proceeding in the
Environmental Division when that court had no subject matter jurisdiction and that
he made false statements of law regarding the same. It further asserts that
Respondent’s purpose was to burden and delay a third person. Paragraphs 79
through 88 of the Petition support these claims.

Count VI asserts that the Respondent violated Rules 3.3(a)(1), 4.4(a), and
8.4(d) by engaging in the following conduct. Investigation of the Respondent’s
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conduct was initiated by a letter of complaint filed by Attorney Merrill Bent to the
Professional Responsibility Program. The Petition alleges that in response, the
Respondent sent a letter to Screening Counsel in which he stated that Ms. Bent’s
allegations in her letter of complaint constituted “actionable defamation per se.”
Reports of misconduct are privileged, so long as the statements are official and so
long as the report about them is fair and accurate. See, e.g., Wolsfelt v. Gloucester
Times, 98 Mass.App.Ct. 321, 330, 155 N.E.3d 737 (2020).

It further alleges that he complained that Ms. Bent herself was guilty of
misconduct by mistreating an employee of her firm. He later admitted that he had
no direct knowledge about this conduct or even if Ms. Bent was the member of her
firm who was involved. He also asserted that the Rules of Professional Conduct
prohibited her from representing a certain client, the Bennington School Board.
Despite Respondent’s complaints to Screening Counsel, he allegedly did not file a
report with the Professional Responsibility Program as he would be required to do
under Conduct Rule 8.3(a) if these were, in fact, fair and accurate accusations.
Paragraphs 95 through 102 of the Petition support these claims.

Count VII asserts that Respondent sent email communications to employees
and officials of the Town of Bennington. The Town was represented by Attorney
Merrill Bent at the time. The Petition asserts that the emails constitute violations
of Rules 4.2 and 8.4(d). The Petition asserts that by sending emails to town officials
who did not have authority to take any action in connection with the complaint that
Attorney Bent sent to the Professional Responsibility Program violated the two
rules set forth above. The allegation in paragraphs 103 through 113 of the Petition
support the assertions in Count VII.

Count VIII asserts that in violation of Rule 8.4(d),

Over the course of many years in a variety of forums . . . Thomas
Melone persistently and deliberately violated the Rules of Professional
Conduct and persistently induced his son, Michael Melone, to violate the
Rules of Professional Conduct.

In support of Count VIII, Conflict Disciplinary Counsel cites In re Wright, 131 Vt.
473 (1973). Wright did not hold that a “consistent pattern” of misconduct was, in
1tself, a violation of the rules. Rather, the Court concluded that the “consistent
pattern” was an important consideration in fashioning an appropriate sanction,
namely disbarment, for the misconduct found. 131 Vt. at 493.
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Nevertheless, the Panel will not dismiss Count VIII at this stage of the
proceedings.

A motion to dismiss for failure to state a claim is not favored and
rarely granted.. . . Moreover, courts should be especially reluctant to dismiss
on the basis of pleadings when the asserted theory of liability is novel or
extreme.. . . The legal theory of a case should be explored in the light of facts
as developed by the evidence, and, generally, not dismissed before trial
because of the mere novelty of the allegations.

Assoc. of Haystack Property Owner, Inc. v. Sprague, 145 Vt. 143, 146-47 (1985)
(internal citations omitted). Dismissal is warranted “only when it is beyond doubt
that there exist no facts or circumstances, consistent with the complaint, that would
entitle the plaintiff to relief.” Id., see also Bock v. Gold, 2008 VT 81, 9 4, 185 Vt. 575,
(mem.). Conflict Disciplinary Counsel will be given the opportunity to prove this
allegation at the hearing on the Petition.

The motion to dismiss is denied.
II. Motion for more definite statement.
Rule 12(e) of the Rules of Civil Procedure provides:

(e) Motion for More Definite Statement. If a pleading to which a
responsive pleading is permitted is so vague or ambiguous that a party
cannot reasonably be required to frame a responsive pleading, the party may
move for a more definite statement before interposing a responsive pleading.
The motion shall point out the defects complained of and the details desired.
If the motion is granted and the order of the court is not obeyed within 14
days after notice of the order or within such other time as the court may fix,
the court may strike the pleading to which the motion was directed or make
such order as it deems just.

The Petition is neither vague nor ambiguous. To the contrary, the Petition
makes allegations of specific instances of misconduct. As set forth in section I of this
opinion, the Petition contains “short and plain statement[s] of the claim[s] showing
that the pleader is entitled to relief, . . ..” V.R.C.P. 8(a); See also, Lane v. Town of
Grafton, 166 Vt. 148, 152-53 (1997). As well, it conforms to the V.R.C.P. 8(e)
requirement that each averment “shall be simple, concise, and direct.”

Page 7 of 11

A7



Respondent seems to complain that the Petition does not lay out exactly how
each alleged act violated a particular rule. But this is not required. All that is
required is a statement clear enough “to give the [respondent] fair notice of what
the [] claim is and the grounds on which it rests.” Conley v. Gibson, 355 U.S. 41, 47,
78 S.Ct. 99 (1957); in accord, Levinsky v. Diamond, 140 Vt. 595, 600 (1982).

The Respondent asserts that, “Each count is based upon separate events and
it 1s impossible [sic] which allegation(s) of the first 113 paragraphs apply to each
Count.” Respondent’s Motion to Dismiss at *50-51 (Oct. 27, 2025). But the Panel is
easily able to discern which paragraphs apply to each count. The first forty-five
paragraphs are general, background allegations that apply to all counts. Allocation
of paragraphs 46 through 113 to particular counts has been generally set forth in
section I.

The Petition alleges under most of the counts that the Respondent’s conduct
violated the Rules of Professional Conduct in multiple ways. This is completely
permissible pursuant to V.R.C.P. 8(a). That rule provides in pertinent part that,
“Relief [claimed in a complaint] in the alternative or of several different types may
be demanded.” Under Vermont pleading rules, “a party can present inconsistent
claims and demand relief in the alternative or of several different types.” Abatiell
Assoc., P.C. v. Nicholas, No. 2009-339, 2010 WL 1265841, at *2 (Vt. Apr. 1, 2010),
citing Spaulding v. Cahill, 146 Vt. 386, 389 (1985).

The motion for more definite statement is denied.
ITII. Miscellaneous Issues.
A. Authority of Conflict Disciplinary Counsel.

In the preamble to his multi-part motion, Respondent suggests that Michael
Hanley, the Conflict Disciplinary Counsel, does not have authority to bring a
complaint under A.O. 9. This is not correct. Mr. Hanley was appointed pursuant to
A.O. 9, Rule 1(E)(1)(c) provide that the Professional Responsibility Board has
powers and duties which include:

(b) the appointment of alternates when any member of a hearing panel, bar
counsel, disciplinary counsel, or staff has a conflict or is otherwise
disqualified or unable to serve;2

2In his reply memorandum, Respondent raises for the first time that CDC was not duly appointed by
the PRB Chair. See, Resp.’s Reply at *29 (Nov. 20, 2025). The only complaint regarding Mr. Hanley’s
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The Board has specific authority to appoint alternate disciplinary counsel in case of
a conflict.

B. Whether Respondent was representing a client with respect to
alleged violations.

The Respondent claims that he could not have violated various rules because
he was not representing a client and that the rules do not apply to him unless he
was representing a client. The basis for his assertion appears to be an order of the
PUC dated June 11, 2021. See, Respondent’s Motion to Dismiss at *15-16 (Oct. 27,
2025).

The Panel is uncertain why the PUC apparently believed that the
Respondent was not representing a client because he appeared pro se, but the Panel
holds the contrary view. The PUC order does not bind the Panel. To the extent that
the PUC believed that a self-represented lawyer does not have a client, it is
incorrect, at least in the context of disciplinary proceedings. See, In re Morisseau,
763 F.Supp. 2d 648, 652 (S.D.N.Y. 2010) (Respondent’s status as a pro se litigant
does not exempt her from the Disciplinary Rules and Rule of Professional Conduct.)
In accord, Robinson v. Howard University, Inc., 335 F.Supp. 3d 13, 22 (D.D.C. 2018)
(lawyers are not entitled to any special protection when they appear pro se). In
addition, V.R.C.P. 83 (a)(3) provides,

(3) The term “plaintiff’s attorney” or “defendant’s attorney” or any like term
shall include any party appearing without counsel.

Thus, a self-represented litigant is deemed to be an attorney for the purposes of the
Rule of Civil Procedure and, by extension, disciplinary proceedings. In this case, the
attorney is representing himself; he is his own client.

C. The Petition includes matters beyond those set forth in Attorney
Bent’s letter of complaint.

appointment was made by the Respondent in the “Factual Background” section of the original
motion. There he asserted that,
Attorney Michael Hanley was assigned by the Chair of the PRB to be disciplinary counsel to
conduct the investigation. But there is no provision in A.O. No. 9 that authorizes Michael
Hanley to act as disciplinary counsel.. . .
(Emphasis added.) Consequently, the issue of whether the appointment of Mr. Hanley as CDC was
properly made is not properly before the Panel.
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The Respondent complains that several of the counts presented in the
Petition go beyond the matters raised in Attorney Bent’s letter of complaint. He
believes that he was deprived of the ability to respond to these allegations before
they were formalized as provided by A.O. 9, Rule 13(A).

Rule 13(A) provides in pertinent part:

Disciplinary Counsel must provide respondent with a copy of the
complaint or otherwise notify respondent in writing of the substance of
the matter under investigation . . ..

It appears that in conducting his investigation, CDC uncovered issues beyond
those raised in the Bent complaint. Respondent does not assert that CDC failed to
provide a copy of the Bent complaint or notice of the substance of the matter under
investigation. There is nothing in the rules—and it is not demanded by logic or
experience—that limits a petition of misconduct to the matters originally
complained of. The rule does not provide that Respondent has the right to respond
to a complaint. Nor is there anything in the rules that requires CDC to notify
Respondent of matters that arise in the course of his investigation. Respondent has
not provided any legal authority to support his position.

Although Respondent apparently was not advised by CDC of each new issue
that arose, he has been so advised by the Petition and, of course, now has the
opportunity both to respond to the allegations and to contest them.

ORDER
I The motion to dismiss for failure to state a claim upon which relief can be
granted is denied.
II. The motion for more definite statement is denied.

Dated this 2rd day of December 2025,
Hearing Panel No. 2

By: 2 6\—«(&»

Mimi Brill, Esq., Chair

By:

Alexander W. Shiver, Esq.
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By: /&7\ /3"\

Brian Bannon, Public Member
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except where these rules establish a different procedure. To the extent
applicable, all references in the Vermont Rules of Appellate Procedure to the
superior court shall be deemed to be a reference to the hearing panel, and all
references to the clerk of the superior court shall be deemed to be a reference
to the chair of the hearing panel.

* * *

Rule 13 E. states specifically that “only final decisions of the hearing panel which
fully dispose of an entire proceeding may be appealed.” (Emphasis added.) Rule 13
E. clearly provides that the Rules of Appellate Procedure apply only to appeals from
final decisions. The Rule is entirely consistent with the “well-established policy [of
the Supreme Court] of avoiding piecemeal appeals.” Castle v. Sherburne Corp., 141
Vt. 157, 162 (1982).

ORDER
Respondent’s motion for permission to take an interlocutory appeal is denied.

As contemplated by the order of the Hearing Panel issued December 18,
2025, Respondent’s Answer shall be filed no later than January 19, 2026. If the
Respondent files a motion to obtain permission for an interlocutory appeal with the
Supreme Court, his Answer shall be filed no later than 14 days after the Court
resolves his motion.

It is SO ORDERED this 5th day of January 2026,

Hearing Panel No. 2

By: “no - gl\,\,(/{,

Mimi Brill, Esq., Chair

By:

Alexander W. Shiver, Esq.

By: /27" /D --—

Brian Bannon, Public Member
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re Thomas Melone ) PRB No. 25-120
)
) December 15, 2025

RESPONDENT’S MOTION FOR PERMISSION TO APPEAL
Respondent THOMAS MELONE (“Respondent”) filed a motion to dismiss and a motion

for a more definite statement (the “Motions”) in response to the Petition for Misconduct (the

“Complaint” or “Petition”) filed by Michael Hanley against Respondent on September 26, 2025.

Those Motions were denied on December 2, 2025 (“HP Order”).

Respondent hereby respectfully moves for permission to appeal the HP Order as it relates
to the fundamental and controlling question of whether certain rules apply when Respondent is not
representing a client.

The HP Order rejected Respondent’s position that he was not representing a client. The
HP Order cites two cases, both of which are inapposite, and one of which did exactly the opposite
of what the case is cited for. The HP Order cites In re Morisseau, 763 F. Supp. 2d 648, 652
(S.D.N.Y. 2010). HP Order at 9. Morisseau involved an attorney as a pro se litigant and the court
held that pro se status would not exempt her from the Disciplinary Rules and Rule of Professional
Conduct because “Local Civil Rule 1.5(b)(5) [of the Southern District of New York] applies to
‘any attorney,” not only those appearing for a client.” 763 F. Supp. 2d at 652. But the Vermont
Rules of Professional Conduct do not all apply to any attorney by their own terms. Thus,
Morisseau is inapposite. The fundamental question is whether the rules should be applied to
Respondent as written. Vermont Bar Counsel Michael Kennedy in 2022 raised the question of
whether Vermont’s Rules of Professional Conduct should be amended to cover attorneys
representing their own interests in response to ABA Formal Opinion 502. See below.

The HP Order then stated: “In accord, Robinson v. Howard University, Inc., 335 F.Supp.
3d 13,22 (D.D.C. 2018) (lawyers are not entitled to any special protection when they appear pro

se).” Robinson v. Howard University, Inc. is not in accord at all. Robinson involved a tenured
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law professor that was issued a letter of reprimand. “He was also required to participate in
sensitivity training, to submit future quiz and exam questions to the Dean's Office for approval,
and to have a few of his future lectures monitored. Impenitent, Mr. Robinson sued the University
and various University officials. He allege[d] breach of contract, bad faith, violations Title IX of
the Education Amendments Act of 1972 ("Title IX"), sex discrimination, intentional infliction of
emotional distress, and other claims.” 335 F. Supp. 3d at *18.

The HP Order cites Robinson for the proposition that “lawyers are not entitled to any
special protection when they appear pro se.” HP Order at 9. But Robinson never held that. In fact,
the court did the opposite. The context was whether on a motion to dismiss, the court should
provide the normal leeway provided to pro se parties and their pleadings. The court observed that
question was undecided in the D.C. Circuit, but that the court need not decide the issue because
even though Professor Robinson was an attorney, the court would still afford Professor Robinson
the leeway typically afforded pro se parties. In other words, the court in that case did the exact
opposite of what the HP Order claims. In any event, that case had nothing to do with disciplinary
rules.

The HP Order then cites V.R.C.P. 83(a)(3),' which provides “(3) The term ‘plaintiff’s
attorney’ or ‘defendant’s attorney’ or any like term shall include any party appearing without
counsel.” The HP Order then states: “[t]hus, a self-represented litigant is deemed to be an attorney
for the purposes of the Rule of Civil Procedure and, by extension, disciplinary proceedings.” HP
Order at 9. The HP Order’s conclusion does not follow from Rule 83. Respondent has found one
reported case under Rule 83, which illustrates the point of the Rule (which is not to amend the
Vermont Rules of Professional Conduct). In Smith v. Brattleboro Reformer, 147 Vt. 303, 304
(1986), Rule 83 was referenced in connection with service of a summons. /d. (“Defendants
correctly point out that under V.R.C.P. 4(a) it is the responsibility of the plaintiff to deliver to the

person who is to make the service the necessary complaint and summons with appropriate copies.

! The Reporter’s Notes indicate that Rule 83 “has no equivalent in the Federal Rules but is based
on Maine Rule 83.”
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... Although the rule places this responsibility on the plaintiff's attorney, in the absence of any
contrary indication, the term ‘plaintiff's attorney’ includes the party appearing without counsel.
See V.R.C.P. 83(3); Reporter's Notes, V.R.C.P. 4(a).” (Internal citations and quotations omitted.)
In other words, Rule 83(3) is a gap-filler for when there is no “plaintiff’s attorney.” There is no
such gap-filler in the Vermont Rules of Professional Conduct and such Rules differentiate between
a lawyer and a lawyer “representing a client.”

Under Vt. R. App. P. 5 “[o]n any party’s motion in a civil action, the superior court must
permit an appeal from an interlocutory order or ruling if the court finds that: (A) the order or ruling
involves a controlling question of law about which there exists substantial ground for difference
of opinion; and (B) an immediate appeal may materially advance the termination of the litigation.”

Respondent’s motion satisfies all three requirements. As far as meeting the “controlling”
question requirement, at a minimum, a reversal of the HP Order would eliminate Count I (para.
114(b)), Count III (para. 119(b)), Count V (paras. 123(b) & (c)), Count VI entirely and Count VII
entirely. As far as meeting the substantial ground for difference of opinion, one need look no
further than Bar Counsel Michael Kennedy’s commentary on ABA Formal Opinion 502, which is
discussed below. As far as meeting the requirement that the appeal may materially advance the
termination of the litigation, elimination of the Counts tied to the pro se issue would dramatically
reduce the litigation time because as it stands now, Respondent would need to subpoena dozens of
witnesses related to Bennington in order to prosecute the claims that the Complaint asserts were

false.

I THE HP ORDER INVOLVES A CONTROLLING QUESTION OF LAW ABOUT
WHICH THERE EXISTS SUBSTANTIAL GROUND FOR DIFFERENCE OF
OPINION.

A. The HP Order Involves a Controlling Question of Law.

“[A]n order may [also] be ‘controlling’ if reversal would have a substantial impact on the
litigation, either by saving substantial litigation time, or by significantly narrowing the range of
issues, claims, or defenses at trial.” Rivard v. State, 2023 Vt. Super. LEXIS 135 *9 (October 26,
2023) citing In re Pyramid Co. of Burlington, 141 Vt. 294, 303, 449 A.2d 915 (1982).

3
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All of the Counts that Mr. Hanley presents in the Complaint are based upon Respondent
acting pro se. In other words, none are based upon Respondent representing a third-party client.
Respondent thus argued that as a general matter the Vermont Disciplinary Rules that Mr. Hanley
alleges have been violated simply do not apply in the first place on their own terms, and certain
rules expressly only apply when representing a client. See, e.g., Rule 3.3, Comment [1]: “This
rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal.”;
Rule 4.1: “In the course of representing a client a lawyer shall not knowingly make a false
statement of material fact or law to a third person.”; Rule 4.2: “In representing a client, a lawyer
shall not communicate about the subject of the representation with a person the lawyer knows to
be represented by another lawyer in the matter.” Rule 4.4: “(a) In representing a client, a lawyer
shall not use means that have no substantial purpose other than to embarrass, delay, or burden a
third person, or use methods of obtaining evidence that violate the legal rights of such a person.”

A reversal of the HP Order on the issue on Respondent not representing a client issue would
certainly have a substantial impact on the litigation, either by saving substantial litigation time, or
by significantly narrowing the range of issues, claims, or defenses at trial.

For example, at a minimum, a reversal of the HP Order would eliminate Count I (para.
114(b)) and Count III (para. 119(b)) both of which wrongly accuse Respondent making a false
statement. Elimination of those Counts would dramatically reduce the litigation time because as
it stands now, Respondent would need to subpoena dozens of witnesses related to Bennington in
order to prosecute the claims that the Complaint claims were false. In addition, at a minimum, a
reversal of the HP Order would eliminate Count V (paras. 123(b) & (c)), Count VI entirely and

Count VII entirely.

B. The HP Order involves a controlling question of law about which there exists
substantial ground for difference of opinion.

As discussed below, ABA Formal Opinion 502 and the other authority discussed below
provides ample illumination of the substantial ground for difference of opinion. Vermont Bar

Counsel Michael Kennedy’s commentary, see below, reinforces that substantial ground or
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difference of opinion, with Mr. Kennedy recommending a rule change to match Oregon’s Rule

4.2. See, ABA Formal Opinion 502 (dissent):

Applying Rule 4.2 to pro se lawyers is supported by compelling policy arguments.
It is not the result I object to, it is the mode of rule construction that I cannot
endorse. Self-representation is simply not "representing a client," nor will an
average or even sophisticated reader of these words equate the two situations.
See In re Haley, 126 P.3d 1262, 1267, 1272 (Wash. 2006) (majority and concurring
opinions referencing definitions and authorities). Rather, this is an "ingenious bit
of legal fiction." Haley, at p. 1272 (Sanders, J., concurring). Further, this approach
to construing the rule's language renders the phrase "in representing a client"
surplusage, contrary to a basic canon of construction. 2

It is also simply wrong to perpetuate language that was clear but has been made
misleading by opinions effectively reading that language out of the rule. When an
attorney consults the rule, it is highly unlikely that the phrase "in representing a
client" will be considered to include self-representation. If the attorney goes further
and consults Comment [4], the Comment will assure the attorney that, "Parties to a
matter may communicate directly with each other." Given this apparent clarity,
what will tip off the attorney that further research is required? The lesson here must
be that nothing is clear. Clear text cannot be relied upon but may only be understood
by reading ethics opinions and discipline decisions. Does the text mean what it
actually says, as it does in Connecticut, Kansas, and Texas? n3 Or, does it mean
what we wish it said, as several other states have declared?

Model Rule 4.2's plain language making it applicable only to lawyers who
represent clients has also been recognized by the Restatement, cases applying the
rule prospectively because to do otherwise would amount to a deprivation of due
process, and by courts modifying the Model Rule to make it expressly applicable
to pro se lawyers.

Thoughtful commentators have identified the problems with Model Rule 4.2's
language and inconsistent interpretations, and have recommended fixing the rule
rather than straining to achieve its purposes when lawyers represent themselves. By

leaving this rule in place, we are also leaving in place a trap. The rule should be
amended to achieve the result advocated for in the majority opinion.

(emphasis added).

Even in cases like Haley, where the Washington Supreme Court concluded that the rule
should be interpreted as applying to a pro se lawyer, the Washington Supreme Court (following
the Nevada Supreme Court) held that it would be an unconstitutional violation of due process to

do so in the case in which the question was presented. Rather, the Washington Supreme Court

2 See “Surplusage canon,” BLACK’S LAW DICTIONARY (11th ed. 2019) (“if possible, every
word and every provision in a legal instrument is to be given effect”), citing ANTONIN SCALIA
& BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 174
(2012) (“it is no more the court’s function to revise by subtraction than by addition”).

5
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followed the principle of In re Discipline of Schaefer, 117 Nev. 496, 507-08, 25 P.3d 191 (2001)

that the Rule “was unconstitutionally vague on ‘the absence of clear guidance’ from the Nevada

State Supreme Court and on ‘the existence of conflicting authority from other jurisdictions.’”

particularly California:

Also of note is the discussion in Haley regarding certain authority from other jurisdictions,

3

The comment to rule 2-100 of the California RPC, a rule identical to RPC 4.2(a) in
all material respects, explicitly permits a lawyer proceeding pro se to contact a
represented party:

[T]he rule does not prohibit a [lawyer] who is also a party to a legal
matter from directly or indirectly communicating on his or her own
behalf with a represented party. Such a member has independent
rights as a party which should not be abrogated because of his or
her professional status. To prevent any possible abuse in such
situations, the counsel for the opposing party may advise that party (1)
about the risks and benefits of communications with a lawyer-party,
and (2) not to accept or engage in communications with the lawyer-

party.

Cal. RPC 2-100 []. Likewise, a comment to the restatement specifically provides
that "[a] lawyer representing his or her own interests pro se may communicate with
an opposing represented nonclient on the same basis as other
principals." RESTATEMENT (THIRD) OF THE LAW: THE LAW
GOVERNING LAWYERS § 99 cmt. e at 73 (2000).

Alongside these explicit statements permitting the questioned contact, other
authorities supported a reasonable inference that our RPC 4.2(a) did not foreclose
a pro se lawyer's communication with a represented opposing party. For example,
the comparable rule in Oregon, DR 7-104(A)(1), put lawyers acting pro se squarely
within the rule's ambit:

(A) During the course of the lawyer's representation of a client, a lawyer shall not:
(1) Communicate or cause another to communicate . . . with a person the lawyer
knows to be represented by a lawyer. . . . This prohibition includes a lawyer
representing the lawyer's own interests.

The absence of an explicit prohibition in RPC 4.2(a) could have suggested that
Washington's rule was narrower in scope than Oregon's and did not apply to
lawyers acting pro se. Additionally, the commentary to model rule 4.2 includes the
statement that "[p]arties to a matter may communicate directly with each other."
ABA, ANNOTATED MODEL RULESrule 4.2 cmt. 4, at 417. Unlike the
commentary to the restatement and to California's RPC 2-100, this comment does

3

https://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Rules/Rules-of-Professional-

Conduct/Previous-Rules/Rule-2-

100#:~:text=(A)%20While%20representing%20a%20client.consent%2001%20the%200ther%201

awYyer.
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not pointedly refer to a lawyer-party acting pro se; consequently, the breadth of the
statement permits an inference that all parties may communicate unreservedly with
each other. Finally, the holding in Pinsky v. Statewide Grievance Committee, 216
Conn. 228, 578 A.2d 1075 (1990), appears to call into question the policy concerns
supporting the application of RPC 4.2(a) to lawyers acting pro se. In Pinsky, the
Connecticut State Supreme Court concluded that a represented lawyer-party had
not violated an identical version of RPC 4.2(a) when he directly contacted his
landlord, who was also represented by counsel, during an eviction
matter. The Pinsky court took note that "(c)ontact between litigants . . . is
specifically authorized by the comments under rule 4.2" and concluded that Pinsky
was not "'representing a client' as stated in the rule. /d. at 236. The Pinsky court
thus determined that communication between a represented lawyer-party and a
represented nonlawyer party did not conflict with a key purpose of RPC 4.2(a)--
the protection of a represented nonlawyer party from "possible overreaching by
other lawyers who are participating in the matter." ABA, ANNOTATED MODEL
RULES rule 4.2 cmt. 1, at 417. Because the Pinsky decision did not address why
contacts from a lawyer acting pro se would pose a greater threat of overreaching
than would contacts from a represented lawyer-party, Pinsky provides further
equivocal authority on the application of RPC 4.2(a) to lawyers acting pro se.

(Emphasis added).

C. Vermont Bar Counsel Michael Kennedy has recognized there exists substantial
ground for difference of opinion.

Vermont Bar Counsel Michael Kennedy has recognized that a rule amendment would be
in order to address a situation involving a lawyer representing his own interests. See Kennedy, M.,
“ABA opinion concludes that the ‘no-contact’ rule applies to self-represented lawyers. Should we
amend Vermont’s rule?” September 29, 2022. See,

https://vtbarcounsel.wordpress.com/2022/09/29/aba-opinion-concludes-that-the-no-contact-rule-

applies-to-self-represented-lawyers-should-vermont-amend-its-rule/. ~ Bar Counsel Kennedy’s

post is reproduced below proposed following Oregon’s Rule 4.2, which says: “In representing a
client or the lawyer’s own interests,” instead of simply “in representing a client.” (Emphasis

supplied by Mr. Kennedy.

ABA opinion concludes that the” no-contact” rule applies to self-represented
lawyers. Should we amend Vermont’s rule?

The issue of whether a self-represented lawyer is subject to Rule 4.2’s “no-contact”
provision is not one with which I have much experience. Whether as disciplinary
counsel or when I was the screener, if I ever reviewed a single complaint alleging
such a violation, I don’t remember it. Nor has the topic ever been broached in the
context of an ethics inquiry. My only real work on the topic was in this post about
the first decision ever issued after Vermont adopted a formal professional
responsibility program.[1]
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Yesterday, the ABA Standing Committee on Ethics and Professional Responsibility
issued Formal Opinion 502: Communication with a Represented Person by a Pro
Se Lawyer.* The Committee concluded that a self-represented lawyer is bound by
Rule 4.2. That is, when self-representing, a lawyer cannot communicate about the
matter with another person who the lawyer knows to be represented in the matter
without the consent of the represented person’s lawyer or unless the communication
is otherwise authorized by law.

I appreciate the opinion for several reasons.

For one, the opinion is well-researched and provides interesting and informative
detail about the history of the debate as to whether Rule 4.2 applies to a self-
represented lawyer. For another, I don’t necessarily disagree with the conclusion.
As the Committee notes, “[t]he key evils intended to be managed by Model Rule
4.2 are (1) overreaching and deception; (2) interference with the integrity of the
client-lawyer relationship; and (3) elicitation of uncounseled disclosures, including
inappropriate acquisition of confidential lawyer-client communications.” Thus, it
makes sense to apply the rule to a self-represented lawyer.

Still, the opinion gives me pause. While I support the general conclusion, I’'m drawn
to the dissenting members’ view. That pull leaves me wondering if we should
amend V.R.Pr.C. 4.2. Alas, before I discuss the dissent, a bit more background is
required.

Comment [4] to both the ABA Model Rule and Vermont’s rule includes the
following statement:

. “Parties to a matter may communicate directly with each other and a lawyer
is not prohibited from advising a client concerning a communication that the client
is legally justified to make.”

The tension between this statement and the text of the rule drives the debate. Is the
self-represented lawyer fish or fowl? That is, a “lawyer” subject to Rule 4.2? Or a
“party” to whom Comment [4] applies? In Formal Opinion 502, the Committee
answered by stating:

. “It is not possible for a pro se lawyer to ‘take off the lawyer hat’ and
navigate around Rule 4.2 by communicating solely as a client.”

Again, I don’t necessarily disagree. However, as I indicated, I remain drawn to the
dissent.

Like me, the dissent doesn’t disagree with the Committee’s conclusion, stating:

. “It is not the result I object to, it is the mode of rule construction that I cannot
endorse. Self-representation is simply not ‘representing a client,” nor will an
average or even sophisticated reader of these words equate the two situations.”
The dissent continues:

. “When an attorney consults the rule, it is highly unlikely that the phrase “in
representing a client” will be considered to include self-representation. If the
attorney goes further and consults Comment [4], the Comment will assure the
attorney that, ‘Parties to a matter may communicate directly with each other.” Given
this apparent clarity, what will tip off the attorney that further research is required?”

4 https://www.americanbar.org/news/abanews/aba-news-archives/2022/09/aba-formal-opinion-

502/.
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Perhaps the same could be said for the represented person’s lawyer. Which might
explain why I don’t remember this topic having come up very much over the past
24 years.

Finally, the dissent argues:

. “By leaving this rule in place, we are also leaving in place a trap. The rule
should be amended to achieve the result advocated for in the majority opinion.”

I tend to agree. And amending the rule wouldn’t be difficult.[2] Here’s the relevant
portion of Oregon’s Rule 4.2, with my emphasis added.

. “In representing a client or the lawyer’s own interests, a lawyer shall not
communicate or cause another to communicate on the subject of the representation
with a person the lawyer knows to be represented by a lawyer on that subject unless:
(a) the lawyer has the prior consent of a lawyer representing such other person; (b)
the lawyer is authorized by law or by court order to doso . ..”

In any event, that’s why I post today. To raise the question of whether to amend
Rule 4.2.

To me, it’s an interesting question. Again, I don’t disagree with the conclusion that
a no-contact rule should apply to self-represented lawyers.[3] However, many of
the rules include phrases like “when representing a client” or “in representing a
client.” If, for the purposes of Rule 4.2, a self-represented lawyer is “representing
a client,” it’s interesting to consider the ramifications of construing other rules with
like phrases to apply similarly.

“By leaving this rule in place, we are also leaving in place a trap. The rule should
be amended to achieve the result advocated for in the majority opinion.”

I tend to agree.

I1. AN IMMEDIATE APPEAL MAY MATERIALLY ADVANCE THE
TERMINATION OF THE LITIGATION

The final requirement is that “an immediate appeal may materially advance the termination
of the litigation.” This requirement is clearly satisfied. Here, “reversal would have a substantial
impact on the litigation, either by saving substantial litigation time, or by significantly narrowing
the range of issues, claims, or defenses at trial.” Rivard v. State, 2023 Vt. Super. LEXIS 135 *9
(October 26, 2023) citing In re Pyramid Co. of Burlington, 141 Vt. 294,303,449 A.2d 915 (1982).
For example, at a minimum, a reversal of the HP Order would eliminate Count I (para. 114(b))
and Count III (para. 119(b)) both of which wrongly accuse Respondent making a false statement.
Elimination of those Counts would dramatically reduce the litigation time because as it stands
now, Respondent would need to subpoena dozens of witnesses related to Bennington in order to
prosecute the claims that the Complaint claims were false. In addition, at a minimum, a reversal
of the HP Order would eliminate Count V (paras. 123(b) & (c)), Count VI entirely and Count VII

entirely.
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Dated: December 15, 2025
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Respectfully Submitted,

/s/ Thomas Melone

Thomas Melone

601 S Ocean Blvd

Delray Beach, FL 33483

(212) 681-1120
Thomas.Melone@AllcoUS.com
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Restat 3d of the Law Governing Lawyers, § 99

Restatement of the Law 3d, Law Governing Lawyers - Official Text > Chapter 6- Representing
Clients--in General > Topic 3- Lawyer Dealings with a Nonclient > Title B- Contact with a
Represented Nonclient

8 99 A Represented Nonclient--The General Anti-Contact Rule

(1) A lawyer representing a client in a matter may not communicate about the subject of the
representation with a nonclient whom the lawyer knows to be represented in the matter by another
lawyer or with a representative of an organizational nonclient so represented as defined in § 100,
unless:

(a) the communication is with a public officer or agency to the extent stated in § 101;
(b) the lawyer is a party and represents no other client in the matter;

(c) the communication is authorized by law;

(d) the communication reasonably responds to an emergency; or

(e) the other lawyer consents.

(2) Subsection (1) does not prohibit the lawyer from assisting the client in otherwise proper
communication by the lawyer's client with a represented nonclient.

COMMENTS & ILLUSTRATIONS

Comment:

a. Scope and cross-references. This Section states the general rule prohibiting a lawyer from communicating
about a matter involved in a representation with a nonclient involved in the same matter who is represented by
another lawyer. Several exceptions are then stated. Narrower prohibitions may apply with respect to
communication by a government investigating lawyer (Comment h hereto) and communication with represented
governmental agencies or officials (Subsection (1)(a) & 8§ 101). On remedial orders and remedies, see
Comments m and n.

Nonclients and representatives of nonclients included within this Section are defined in § 100 (see also
Comment ¢ hereto). On limitations on communications with confidential agents of a nonclient, see § 102. On
the rule limiting communications with an unrepresented nonclient, see § 103.

The rule stated in this Section derives from the lawyer codes and a violation is thus subject to professional
discipline (see 8 5). Unless the lawyer's conduct is otherwise tortious, for example because the communicating
lawyer engages in actionable misrepresentation (see generally § 98), a nonclient has no civil-damage remedy
against the offending lawyer (see § 51, Comment c¢). On other possible remedies, such as disqualification of the
offending lawyer or suppression of information or an agreement gained through prohibited contact, see
Comment n hereto. On court orders relaxing the rule or otherwise regulating contact with represented
nonclients, see Comment h.

b. Rationale. The rules stated in 88 99-103, protect against overreaching and deception of nonclients. The rule
of this Section also protects the relationship between the represented nonclient and that person's lawyer and
assures the confidentiality of the nonclient's communications with the lawyer (see also § 102).

The general exception to the rule stated in Subsection (1)(e) requires consent of the opposing lawyer; consent
of the client alone does not suffice (see Comment j). The rule accordingly has been criticized for requiring
three-stage communications (from client, through lawyer, through another lawyer, or vice versa) that are often
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more expensive, delayed, and inconvenient than direct communication. In addition, the rule limits client
autonomy by requiring that both communication and consent be given by the lawyer (see Comment j hereto).
Notwithstanding such criticism, the rule is universally followed in American jurisdictions.

A lawyer whose appropriate efforts to communicate with a represented nonclient through that person's lawyer
are thus frustrated may in some situations seek the aid of a tribunal to effectuate the communication (see
Comment m) or complain to an appropriate disciplinary authority. On communications made by a lawyer's
client, see Comment k.

The anti-contact rule constrains a lawyer who represents another person in the matter. The rule also applies to
nonlawyer employees and other agents of a lawyer, such as an investigator. On agents of a client, see
Comment k hereto.

c. Persons protected by the anti-contact rule. As stated in Subsection (1), the anti-contact prohibition extends to
any nonclient that the contacting lawyer knows to be represented by counsel in the matter in which the lawyer is
representing a client. It is not limited to situations of opposing parties in litigation or in which persons otherwise
have adverse interests. Thus, the rule covers a represented co-party and a nonparty fact witness who is
represented by counsel with respect to the matter, as well as a nonclient so represented prior to any suit being
filed and regardless of whether such suit is contemplated or eventuates. A lawyer represented by other counsel
is a represented person and hence covered by this Section. On inside legal counsel for a corporation or similar
organization, see 8 100, Comment c.

A lawyer who does not represent a person in the matter and who is approached by an already-represented
person seeking a second professional opinion or wishing to discuss changing lawyers or retaining additional
counsel, may, without consent from or notice to the original lawyer, respond to the request, including giving an
opinion concerning the propriety of the first lawyer's representation. If such additional or substituted counsel is
retained, an opposing lawyer may, of course, communicate and otherwise deal with new counsel for the
nonclient. Thus, a lawyer representing a claimant in an injury case may approach a lawyer personally retained
in the matter by an insured defendant even if other counsel have been designated by the defendant's insurer to
represent the person in the matter.

d. A communication on an unrelated matter. This Section does not prohibit communications with a represented
nonclient in the course of social, business, or other relationships or communications that do not relate to the
matter involved in the representation. What matter or matters are involved in a representation depends on the
circumstances. For example, a lawyer might know that a witness at a deposition was represented by a lawyer
for an opposing party only for purposes of attending the deposition. The lawyer may contact that nonclient
following the deposition when representation has ended.

lllustrations:

1. Lawyer A is counsel to Corporation and represents Corporation, among other matters, in connection with
a shareholder action filed against it. Officer is separately represented in the matter by Lawyer B. In the
course of the other matters on which Lawyer A represents Corporation, Lawyer A and Officer have
frequent occasion to speak and correspond. Lawyer A may continue such discussions directly with Officer
on matters not related to the matter in which Officer is represented. However, Lawyer A may not discuss
with Officer facts or legal issues involved in the shareholder action, unless Lawyer B consents (see
Comment j).

2. Plaintiff, represented by Lawyer B, has filed a personal-injury action against Defendant. Lawyer A, who
is representing Defendant, directs Investigator to make an appointment at Plaintiff's place of business, a
beauty parlor. While Plaintiff shampoos, cuts, and sets Investigator's hair, Plaintiff and Investigator engage
in small talk unrelated to Plaintiff's lawsuit or physical condition. Investigator reports to Lawyer A, including
several observations indicating that Plaintiff is not physically impaired as alleged. Lawyer A has not
violated the rule of this Section because Investigator did not engage Plaintiff in conversation relevant to the
matter on which Plaintiff is represented and only engaged Plaintiff in activities that Plaintiff engages in
regularly in dealing with the public.
e. A lawyer communicating in a nonrepresentational situation. A lawyer representing his or her own interests
pro se may communicate with an opposing represented nonclient on the same basis as other principals (see
Subsection (1)(b)). A lawyer representing both a client and the lawyer's own interests in the same matter is
subject to the anti-contact rule of the Section.
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Illustration:

3. Lawyer A, who rents law-office space from Landlord, receives a letter from Lawyer B, representing
Landlord, directing Lawyer A to vacate by a certain date. Lawyer A telephones Landlord without the prior
consent of Lawyer B and insists to Landlord that the lease prohibits the eviction. Lawyer A has not violated
the rule of this Section.
f. Prohibited forms of communication. Under the anti-contact rule of this Section, a lawyer ordinarily is not
authorized to communicate with a represented nonclient even by letter with a copy to the opposite lawyer or
even if the opposite lawyer wrongfully fails to convey important information to that lawyer's client (see § 20),
such as a settlement offer. The rule prohibits all forms of communication, such as sending a represented
nonclient a copy of a letter to the nonclient's lawyer or causing communication through someone acting as the
agent of the lawyer (see 8§ 5(2) & Comment f thereto) (prohibition against violation of duties through agents).
The anti-contact rule applies to any communication relating to the lawyer's representation in the matter,
whoever initiates the contact and regardless of the content of the ensuing communication.
lllustration:

4. Wife is represented by Lawyer A in a marriage-dissolution action. Husband is represented by Lawyer B.
Meeting without Lawyer A or Lawyer B, Wife and Husband negotiate the outlines of an agreement
providing for property division and child support. Wife then brings Husband to Lawyer A's office to have the
agreement reduced to writing. Lawyer A welcomes both Wife and Husband and engages in a discussion of
provisions of the agreement with both of them. Lawyer A has violated the rule of this Section.
g. A communication authorized by law. As stated in Subsection (1)(c), direct communication with a represented
nonclient is permissible, without consent of the nonclient's lawyer (cf. Comment j hereto), when authorized by
law. Where such communication is permissible, it may extend no further than reasonably necessary. No
complete list of such authorizations is stated here. Several of the important interests are described below. See
also § 101 (contact with officers or employees of represented governmental agency). Whether direct
communication is authorized depends on the legal justification for the contact in the situation, having regard for
the interest in protecting client-lawyer relationships and avoiding overreaching of represented nonclients (see
Comment b).

An interest sometimes recognized by law is that of transmitting notice directly to a represented nonclient of
certain legally significant matters. Among other things, such notice eliminates the possibility of disputes as to
the authority of the nonclient's lawyer to receive such notice. For example, law commonly provides for service
of process on a defendant, even in instances where the lawyer for the plaintiff knows that the defendant is
represented by a lawyer in the matter. However, after initial notice has been transmitted directly to the
represented nonclient, the authority of the defendant's lawyer to act on the defendant's behalf can readily be
determined (see § 25). Thereafter, communication with the nonclient ordinarily must be conducted through the
nonclient's lawyer.

Direct communication may occur pursuant to court order or under the supervision of a court. Thus, a lawyer is
authorized by law to interrogate as a witness an opposing represented nonclient during the course of a duly
noticed deposition or at a trial or other hearing. It may also be appropriate for a tribunal to order transmittal of
documents, such as settlement offers, directly to a represented client.

A tribunal, in the exercise of its authority over advocates appearing before it (see § 1, Comment c) and over
proceedings generally, may expand the right of a lawyer to make ex parte contact with a nonclient represented
by opposing counsel. Such a court order is usually entered after notice and hearing. For example, although a
lawyer for plaintiffs in a certified class action is considered to represent all members of the class (see Comment
), the court may permit defense counsel to approach class members directly if in the circumstances the court
concludes that such persons will not be subjected to overreaching and that direct contact would otherwise be
appropriate. So also, a court may appoint a psychiatrist designated by the prosecutor to conduct a pretrial
evaluation of a represented defendant, in contemplation of consultation between the psychiatrist and the
prosecutor following the examination.

Contractual notice provisions may explicitly provide for notice to be sent to a designated individual. A lawyer's
dispatch of such notice directly to the designated nonclient, even if represented in the matter, is authorized to
comply with legal requirements of the contract.
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h. A represented nonclient accused or suspected of a crime. Controversy has surrounded the question whether
prosecutors are fully subject to the rule of this Section with respect to contact, prior to indictment, with
represented nonclients accused or suspected of crime. Certain considerations favor a relaxed anti-contact rule.
Law-enforcement officials traditionally have resorted to undercover means of gathering important evidence. If
retention of a lawyer alone precluded direct prosecutorial contact, a knowledgeable criminal suspect could
obtain immunity from otherwise lawful forms of investigation by retaining a lawyer, while unsophisticated
suspects would have no similar protection. Moreover, nonlawyer law-enforcement personnel such as the police
are not subject to the rule of this Section. Rigidly extending the anti-contact rule to prosecutors would create
unfortunate incentives to eliminate them from involvement in investigations.

On the other hand, certain considerations argue in favor of an anti-contact rule for prosecutors. They are in a
position to overreach suspects or interfere in client-lawyer relationships in the same manner as lawyers in
private practice and may be tempted to do so to solve a crime. Accordingly, at a minimum, a suspect or
accused has constitutional protection of the following kind: against governmental intrusion, including
prosecutorial intrusion, into essentials of the client-lawyer relationship, such as attempts to dissuade a nonclient
from retaining counsel or from trusting or consulting counsel already retained or assigned; against taking
statements from a suspect who is in custody and has not effectively waived the right to counsel; and against
such measures as unlawful searches of a lawyer's office or similar threats to client-lawyer confidentiality.
Elaboration of such limitations is beyond the scope of this Restatement.

It has been extensively debated whether, beyond such constitutional protections, the anti-contact rule
independently imposes all constraints of this Section on prosecutors or, to the contrary, whether the authorized-
by-law exception (see Comment g) entirely removes such limitations. Both polar positions seem unacceptable.
Organizations of prosecutors and lawyers are elaborating rules governing specific situations. The scope of such
rules and the law in default of such rules are subjects beyond the scope of this Restatement. Prosecutor
contact in compliance with law is within the authorized-by-law exception stated in Subsection (1)(c).

i. A communication reasonably responding to an emergency. Communication with a represented nonclient is
authorized to protect life or personal safety and to deal with other emergency situations. As provided in
Subsection (1)(d), communication in such situations is permissible to the extent reasonably necessary to deal
with the emergency.

Illustration:

5. Lawyer A represents Husband in a divorce action. Wife has retained Lawyer B in connection with the
action. Late at night, Wife calls Lawyer A, saying that Husband is threatening to harm her and that she
cannot reach Lawyer B. Lawyer A advises Wife to leave the house and that Lawyer A will immediately
attempt to calm down Husband. Lawyer A has not violated the rule of this Section.
j- A communication with the consent of the lawyer for the represented nonclient. As stated in Subsection (1)(e),
a lawyer otherwise subject to the rule of this Section may communicate with a represented nonclient when that
person's lawyer has consented to or acquiesced in the communication. An opposing lawyer may acquiesce, for
example, by being present at a meeting and observing the communication. Similarly, consent may be implied
rather than express, such as where such direct contact occurs routinely as a matter of custom, unless the
opposing lawyer affirmatively protests.

The nonclient's lawyer has a duty to the client to consent when doing so would be in the interest of the client or
when the client so instructs the lawyer (see § 21(2)). When determining whether to consent, the lawyer must
consider only the client's interest and not the lawyer's personal interest in controlling aspects of the
representation.

k. A communication by a client with a represented nonclient. No general rule prevents a lawyer's client, either
personally or through a nonlawyer agent, from communicating directly with a represented nonclient. Thus, while
neither a lawyer nor a lawyer's investigator or other agent (see Comment b hereto) may contact the
represented nonclient, the same bar does not extend to the client of the lawyer or the client's investigator or
other agent.

As stated in Subsection (2), the anti-contact rule does not prohibit a lawyer from advising the lawyer's own
client concerning the client's communication with a represented nonclient, including communications that may
occur without the prior consent (compare Comment j) or knowledge of the lawyer for the nonclient.
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The lawyer for a client intending to make such a communication may advise the client regarding legal aspects
of the communication, such as whether an intended communication is libelous or would otherwise create risk
for the client. Prohibiting such advice would unduly restrict the client's autonomy, the client's interest in
obtaining important legal advice, and the client's ability to communicate fully with the lawyer. The lawyer may
suggest that the client make such a communication but must not assist the client inappropriately to seek
confidential information, to invite the nonclient to take action without the advice of counsel, or otherwise to
overreach the nonclient.

lllustration:

6. Lawyer represents Owner, who has a worsening business relationship with Contractor. From earlier
meetings, Lawyer knows that Contractor is represented by a lawyer in the matter. Owner drafts a letter to
send to Contractor stating Owner's position in the dispute, showing a copy of the draft to Lawyer. Viewing
the draft as inappropriate, Lawyer redrafts the letter, recommending that Client send out the letter as
redrafted. Client does so, as Lawyer knew would occur. Lawyer has not violated the rule of this Section.
I. A communication with class members. A lawyer who represents a client opposing a class in a class action is
subject to the anticontact rule of this Section. For the purposes of this Section, according to the majority of
decisions, once the proceeding has been certified as a class action, the members of the class are considered
clients of the lawyer for the class; prior to certification, only those class members with whom the lawyer
maintains a personal client-lawyer relationship are clients. Prior to certification and unless the court orders
otherwise, in the case of competing putative class actions a lawyer for one set of representatives may contact
class members who are only putatively represented by a competing lawyer, but not class representatives or
members known to be directly represented in the matter by the other lawyer.
m. Clarifying, protective, and remedial orders of a tribunal. In situations of doubt involving communication with a
represented non-client, a clarifying ruling may be sought from a tribunal. A party seeking to protect against
impermissible contact by an opposing lawyer may seek a protective or remedial ruling. A ruling may impose
conditions on access and may expand or contract the general rule of this Section as appropriate in light of
circumstances. For example, a ruling permitting access may require the lawyer to inform each contacted
nonclient of the identity and interests of the lawyer's client, the right of the nonclient to refuse to be interviewed,
and the right of the nonclient to request the presence of a lawyer during an interview. The court may grant
access on condition that no statement taken will be admissible in evidence. Contact pursuant to the terms of
such a ruling is authorized by law within the meaning of this Section (see Comment h).
n. Disqualification, evidence suppression, and related remedies. When contact has been made in violation of
this Section, a court may disqualify the offending lawyer when necessary to protect against a significant risk of
future misuse of confidential information obtained through the contact, when the contact has substantially
interfered with the client's relationship with the client's lawyer, or when disqualification is appropriate to deter
flagrant or reckless violations. A lawyer violating or threatening to violate the rule may be enjoined from doing
so. A lawyer who violates the rule of this Section is also subject to professional discipline. Fines and fee-shifting
sanctions may be warranted under applicable procedural law.

A court may also suppress or otherwise exclude from evidence statements, documents, or other material
obtained in violation of the rule. When a release or other document affecting the interests of a represented
nonclient is obtained in violation of the rule, the law against fraud or overreaching may permit the nonclient to
obtain a ruling voiding the document. A tribunal may compel production of any statement taken in violation of
the rule despite its status otherwise as protected work product (see 8§ 87(3)).

REPORTER'S NOTES

REPORTER'S NOTE

Comment b. Rationale. See generally ABA Model Rules of Professional Conduct, Rule 4.2 (1983) ("In
representing a client, a lawyer shall not communicate about the subject of the representation with a party the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized by law to do so0"); ABA Model Code of Professional Responsibility, DR 7-104(A)(1)
(1969) ("During the course of his representation of a client a lawyer shall not: (1) communicate or cause
another to communicate on the subject of the representation with a party he knows to be represented by a
lawyer in that matter unless he has the prior consent of the lawyer representing such other party or is
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authorized by law to do so0"); 1 G. Hazard & W. Hodes, The Law of Lawyering § 4.2:101-110 (2d ed.1990); C.
Wolfram, Modern Legal Ethics § 11.6.2, at 611 (1986).

ABA Model Rule 4.2 was amended by the ABA House of Delegates in August, 1995, principally by changing
the reference from a represented "party" to a represented "person”--clarifying that the rule extended beyond
nonclients represented in litigation--and clarifying that a lawyer's knowledge of such a person's representation
by counsel could be inferred from the circumstances. See Lawyers' Man. Prof. Conduct 149, 150 (1995); A.B.A.
J. 106 (October, 1995). The amendment conformed the wording of the rule to the interpretation favored by most
commentators and decisions. See Reporter's Note to Comment c.

Commentators have debated the wisdom of the anti-contact rule. Compare Leubsdorf, Communicating with
Another Lawyer's Client: The Lawyer's Veto and the Client's Interest, 127 U. Pa. L. Rev. 683 (1979)
(professional rule should be changed so lawyer may contact represented nonclient by letter, with
contemporaneous copy to opposing lawyer, or in person, after reasonable notice to opposing lawyer of intent to
contact), with Stuntz, Lawyers, Deception, and Evidence Gathering, 79 Va. L. Rev. 1903 (1993) (defending the
rule in civil cases as primarily a method of regulating deception of opposing parties in evidence-gathering);
Kurlantzik, The Prohibition on Communication with an Adverse Party, 51 Conn. B. J. 136 (1977).

On the inapplicability of the rule to a lawyer when a represented person seeks a second opinion or new
counsel, see, e.g., Cal. R. Prof. Conduct, Rule 2-100(C)(2) (anti-contact rule inapplicable to "communication
initiated by a party seeking advice or representation from an independent lawyer"); Walsh v. O'Neill, 215 N.E.2d
915, 26 A.L.R.3d 673 (Mass. 1966); Martini v. Leland, 455 N.Y.S.2d 354, 355 (N.Y.Civ.Ct.1982); C. Wolfram,
Modern Legal Ethics § 11.6.2, at 612 (1986); cf. ABA Model Rule 4.2, Comment P [1] ("[A] lawyer having
independent justification . . . for communicating with a represented person is permitted to do so. . . .").

There is no equivalent rule governing unconsented contact between nonlawyer agents of a nonclient and a
represented nonclient of opposing interest. E.g., Korson v. Independence Mall I, Ltd., 595 So.2d 1174, 1181
(La.Ct.App.1992).

Comment c. Persons protected by the anti-contact rule. Both the ABA Model Code of Professional
Responsibility (1969) and the pre-1995 version of the ABA Model Rules of Professional Conduct (1983) refer to
a "party" represented by a lawyer, but commentators have uniformly read the prohibition as if the rules said
"person." E.g., 1 G. Hazard & Hodes, The Law of Lawyering § 4.2:105, at 733-34 (2d ed.1990); C. Wolfram,
Modern Legal Ethics 611 n.33 (1986); Shoney's, Inc. v. Lewis, 875 S.W.2d 514, 515-16 (Ky.1994) (applies both
before and after formal proceedings are initiated); see also Reporter's Note to Comment b. The Comment to the
ABA Model Rules of Professional Conduct (1983) made the point clear. Id. Rule 4.2, Comment P [3] ("This rule
applies to communications with any person, whether or not a party to a formal adjudicative proceeding, contract
or negotiation, who is represented by counsel concerning the matter to which the communication relates.").

A different reading of the rules would illogically limit the rule to representations involving only litigation. Among
other things, that would create disparity based on party status; a plaintiff (but not an unwitting defendant) could
evade the rule by withholding the filing of suit until completing ex parte interviews with adverse nonclients, even
if they were known to be represented by counsel. But see, e.g., Grievance Committee v. Simels, 48 F.3d 640
(2d Cir.1995) (anti-contact rule narrowly construed to apply only to defense-counsel contact with actual co-
defendants to same indictment, thus authorizing contact with unindicted potential adverse witness represented
by counsel); United States v. Ryans, 903 F.2d 731, 739 (10th Cir.), cert. denied, 498 U.S. 855, 111 S.Ct. 152,
112 L.Ed.2d 118 (1990) (application of DR 7-104(A)(1) to "party" means that it does not apply in absence of
formal adversarial setting); Tucker v. Norfolk & W. Ry., 849 F.Supp. 1096, 1098 (E.D.Va.1994) (dicta)
(concurring with view of parties that rule does not govern lawyer's communications prior to filing of action). Even
under the amended ABA rule, filing suit may as a practical matter bring the anti-contact rule into play more
surely than during pre-filing investigations. A claimant's lawyer will generally not know (as the rule requires) that
a prospective defending party is represented by counsel in the matter prior to asserting a claim against the
person. See, e.g., Gaylard v. Homemakers of Montgomery, Inc., 675 So0.2d 363 (Ala.1996) (in prefiling
interview of prospective defending party's employees, lawyer lacked necessary knowledge of representation).

The ABA House of Delegates amended ABA Model Rule 4.2 in August, 1995, to conform it clearly to the
majority rule--the rule reflected in the Section and Comment. See Reporter's Note to Comment b. That position
accorded with the position of the ABA's ethics committee. See ABA Formal Opin. 95-396 (1995).
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The 1983 ABA Model Rules in Rule 4.2, Comment P [5] indicate that the anti-contact prohibition applies when a
lawyer has "actual knowledge" of the nonclient's representation:

The prohibition on communications with a represented person only applies . . . in circumstances where the
lawyer knows that the person is in fact represented in the matter to be discussed. This means that the
lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be inferred
from the circumstances. See Terminology. Such an inference may arise in circumstances where there is
substantial reason to believe that the person with whom communication is sought is represented in the
matter to be discussed. Thus, a lawyer cannot evade the requirement of obtaining the consent of counsel
by closing eyes to the obvious.

See also, e.g., ABA Formal Opin. 95-396 (1995). But cf., e.g., Faison v. Thornton, 863 F.Supp. 1204,
1214-15 (D.Nev.1993) (violation of anti-contact rule found despite lawyer's assurance to nonclient that he
could have counsel present during interview and nonclient's statements that he didn't believe he was
represented by a lawyer and consented to interview).

The decisions agree that a client who is represented generally by a lawyer--as a corporation might be
represented by inside legal counsel or a business by a general counsel in private practice--is not represented in
a matter unless the lawyer has undertaken legal tasks with respect to the matter in question. E.g., Terra Int'l v.
Mississippi Chem. Corp., 913 F.Supp. 1306 (N.D.lowa 1996); Humco Inc. v. Noble, 1999 WL 1207051
(Ky.Ct.App.1999); ABA Formal Opin. 95-396, at 13-15 (1995).

On the application of the rule to coparties, see, e.g., In re Thompson, 492 A.2d 866 (D.C.1985) (co-defendant in
criminal case); In re Alcantara, 676 A.2d 1030 (N.J.1995) (same).

On the prohibition against communication through another, the prohibition in the ABA Model Rules is narrower
than one arguable interpretation of the wording employed in the ABA Model Code. Compare DR 7-104(A)(1)
(1969) ("communicate or cause another to communicate”) (emphasis supplied), with ABA Model Rule 4.2
(omitting phrase "or cause another to communicate" while otherwise copying ABA Model Code of Professional
Responsibility (1969)). However, the ABA Model Rules do generally prohibit a lawyer from employing an agent
of the lawyer to contact a represented nonclient. See ABA Model Rule 5.3(c)(1) (prohibition against ordering or
ratifying conduct by nonlawyer assistant that would be violation if engaged in by lawyer); id. Rule 8.4(a)
(prohibiting lawyer from violating rule "through the acts of another"). See, e.g., Holdren v. General Motors Corp.,
13 F. Supp. 2d 1192 (D.Kan.1998) (affidavits obtained by client in age-discrimination suit against employer from
co-workers after lawyer encouraged such; evidence held inadmissible); In re Marietta, 569 P.2d 921 (Kan.1977)
(under ABA Model Code, discipline of lawyer for having "caused" client to contact opposing party). The
prohibition does not apply, however, if the lawyer was unaware of the contact (and not otherwise accountable
for it, such as by failing to supervise an employee). E.g., Barham v. Turner Constr. Co., 803 S.W.2d 731, 739-
40 (Tex.Ct.App.1990). On the extent to which a lawyer may assist a client in client-client communications, see
Reporter's Note to Comment k, infra.

Comment d. A communication on an unrelated matter. See 1 G. Hazard & W. Hodes, The Law of Lawyering §
4.2:104 (2d ed.1990) (noting that the reference in ABA Model Rule 4.2 and DR 7-104(A)(1) to communication
on "the subject of the representation” means that communication for other purposes is impliedly permissible);
State v. Clawson, 270 S.E.2d 659 (W.Va.1980) (defendant represented in New Jersey prosecution could be
questioned about unrelated West Virginia murders). Perhaps an extreme case is United States v. Masullo, 489
F.2d 217 (2d Cir.1973) (no anti-contact violation for federal agents, knowing nonclient was leaving lawyer's
office after consultation on pending state narcotics charges, to stop and interrogate concerning federal
narcotics charges); contra, e.g., Abeles v. State Bar, 510 P.2d 719 (Cal.1973); State v. Yatman, 320 So.2d 401
(Fla.Dist.Ct.App.1975).

lllustration 2 is based on Mondelli v. Checker Taxi Co., 554 N.E.2d 266 (lll.App.Ct.1990). On the several
potential problems of deception involved, see generally Isbell & Salvi, Ethical Responsibility of Lawyers for
Deception by Undercover Investigators and Discrimination Testers, 8 Geo. J. Legal Ethics 791 (1995). See
also, e.g., Gidatex S.r.L v. Campaniello Imports Ltd., 82 F.Supp.2d 119 (S.D.N.Y.1999) (lawyer for furniture
manufacturer could send undercover investigators posing as customers to engage in ordinary business
transaction with former distributors’ sales clerks to determine whether they were infringing trademark).
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Comment e. A lawyer communicating in a nonrepresentational situation. See ABA Model Rules of Professional
Conduct, Rule 4.2, Comment P [1] (1983) ("This Rule does not prohibit communication with a party . . .
concerning matters outside the representation. . . . Also, parties to a matter may communicate directly with
each other and a lawyer having independent justification for communicating with the other party is permitted to
do so"). E.g., In re Mettler, 748 P.2d 1010, 1012 (Or.1988) (lawyer working for state securities examiner not
subject to anti-contact rule where position did not require incumbent to be lawyer); N.Y. Cty. Ethics Opin. 705
(1995) (lawyer employed as corporation's personnel director).

lllustration 3 is based on the facts and holding in Pinsky v. Statewide Grievance Comm., 578 A.2d 1075
(Conn.1990). The position of the ABA ethics committee is probably contrary to that in the Section and
Comment, although other bar-association committees support it. Compare, e.g., ABA Informal Opin. 982 (1967)
(lawyer appearing pro se subject to anti-contact rule), with, e.g., Ass'n B. City of N.Y., Opin. No. 81-8 (1981)
(pro se lawyer not subject to rule). There is significant authority contrary to the Section and Comment. E.g.,
Toliver v. Sullivan Diagnostic Treatment Center, 818 F.Supp. 71, 73 (S.D.N.Y.1993) (dicta) (lawyer
representing self subject to anti-contact rule); In re Segall, 509 N.E.2d 988, 990 (l11.1987) (lawyer appearing pro
se in litigation represents himself when he contacts opposing party); In re Smith, 861 P.2d 1013 (Or.1993), cert.
denied, 513 U.S. 866, 115 S.Ct. 183, 130 L.Ed.2d 117 (1994) (under version of Oregon rule specifically so
providing, pro se lawyer subject to discipline for sending letter directly to president of corporation with which
lawyer was in litigation with copy to counsel); Vickery v. Comm'n for Lawyer Discipline, 5 S.W.3d 241
(Tex.Ct.App.1999) (refusing to follow Pinsky); Committee on Legal Ethics v. Simmons, 399 S.E.2d 894, 898
(W.Va.1990) (assuming application of anti-contact rule); Sandstrom v. Sandstrom, 880 P.2d 103 (Wy0.1994). In
Ryland v. Taylor, Porter, Brooks & Phillips, 496 So.2d 536, 541-42 (La.Ct.App.), writ denied, 497 So.2d 1388
(La.1986), the court suggested a middle ground, permitting direct contact where the lawyer was performing an
act that any principal might perform (there, paying a utility bill) but indicating that contact would be prohibited
with respect to an act that was representational in character (such as filing an action against the utility
company).

Comment f. Prohibited forms of communication. On application of the rule to a lawyer who corresponds by letter
with simultaneous copy to the nonclient's lawyer, see, e.g., Committee on Professional Ethics and Conduct v.
Hoffman, 402 N.W.2d 449 (lowa 1987); In re Schenck, 879 P.2d 863, 866-67 (Or.1994) (discipline case); ABA
Formal Opin. 92-362, at 2-4 (1992).

As an aspect of the rule that the represented nonclient's consent is irrelevant, the rule extends to
communications initiated by either the lawyer or the represented nonclient. See, e.g., In re Herkenhoff, 866
P.2d 350, 352 (N.M.1993); In re llluzzi, 632 A.2d 346, 354 (Vt.1993); ABA Formal Opin. 95-396 (1995).

lllustration 4 is taken from In re Waldron, 790 S.W.2d 456 (M0.1990).

Comment g. A communication authorized by law. See ABA Model Rules of Professional Conduct, Rule 4.2
(1983) and ABA Model Code of Professional Responsibility, DR 7-104(A)(1) (1969), both quoted in the
Reporter's Note to Comment b. See generally Lidge, Government Civil Investigations and the Ethical Ban on
Communicating with Represented Parties, 67 Ind. L.J. 549 (1992); ABA Formal Opin. 95-396 (1995). On
statutes interpreted to exempt lawyers in particular settings from the anti-contact rule, compare, e.g., United
Transp. Union v. Metro-North Commuter R.R., 1995 WL 634906 (S.D.N.Y.1995) (provision of Federal
Employers Liability Act (FELA) barring rules inhibiting railroad workers from furnishing information voluntarily),
and authorities cited; State ex rel. Atchison, Topeka & Santa Fe R.R. v. O'Malley, 888 S.W.2d 760
(Mo.Ct.App.1994) (same), with, e.g., Queensberry v. Norfolk & W. Ry., 157 F.R.D. 21 (E.D.Va.1993) (refusing
to construe FELA to authorize contact in contravention of state ethical rules).

On the applicability of the anti-contact rule to prosecutors, see Comment h hereto and Reporter's Note thereto.
There is no general exemption applicable to government lawyers, e.g., Tannahill v. United States, 27 Fed. Cl.
724 (CI.Ct.1992) (Justice Department lawyers investigating civil tax matters); Bearden v. Bearden, 426 S.E.2d
568 (Ga.1993) (lawyers representing child-support recovery unit subject to rule); In re Quinlan, 801 P.2d 1337
(Mont.1990) (discipline of prosecutor for interviewing represented defendant in criminal case); In re Mettler, 748
P.2d 1010, 1012 (Or.1988), and courts generally have shown no disposition to favor a reading of statutes to
create exemptions, e.g., In re Williams, 840 P.2d 1280, 1285-86 (Or.1992).

A lawyer's unreasonable refusal to permit opposing counsel to have direct contact contemplated by law may
persuade a court that service on the objecting lawyer should be treated as notice to the client. See Bagwell v.
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Sportsman Camping Centers, Inc., 241 S.E.2d 602 (Ga.Ct.App.1978) (statutorily required notice sufficiently
achieved if given to nonclient's lawyer, who refused permission for direct communication with client to opposing
lawyer who was attempting to provide notice under statute).

On communication pursuant to court order, see United States v. Lopez, 4 F.3d 1455, 1461-62 (9th Cir. 1993)
(on rehearing) (court order can except lawyer from anti-contact rule under "authorized by law" exception, unless
court misled in issuing order). On inapplicability of the anti-contact rule to interrogation during depositions and
similar examination, see, e.g., United States v. Schwimmer, 882 F.2d 22, 28 (2d Cir.1989) (interrogation of
represented suspect by prosecutor during grand-jury testimony), cert. denied, 493 U.S. 1071, 110 S.Ct. 1114,
107 L.Ed.2d 1021 (1990).

Comment h. A represented nonclient accused or suspected of a crime. See generally 2 G. Hazard & W. Hodes,
The Law of Lawyering § 4.2:109 (1991 supp.); C. Wolfram, Modern Legal Ethics 615 (1986); Stuntz, Lawyers,
Deception and Evidence Gathering, 79 Va. L. Rev. 1903 (1993); Cramton & Udell, State Ethics Rules and
Federal Prosecutors: The Controversies Over the Anti-Contact and Subpoena Rules, 53 U. Pitt. L. Rev. 291
(1992); Dash, Contact with Represented Persons: An Alarming Assertion of Power, 78 Judicature 137 (1994).

On applicability of the general anti-contact rule to defense counsel, see, e.g., United States v. Santiago-Lugo,
162 F.R.D. 11 (D.P.R.1995); Attorney Grievance Comm'n v. Kent, 653 A.2d 909 (Md.1995); but cf. Grievance
Committee v. Simels, 48 F.3d 640 (2d Cir.1995) (anti-contact rule narrowly construed to apply only to defense-
counsel contact with actual co-defendants to same indictment, thus authorizing contact with unindicted potential
adverse witness represented by counsel).

On contact after the constitutional right to counsel attaches, see generally Minnick v. Mississippi, 498 U.S. 146,
111 S.Ct. 486, 112 L.Ed.2d 489 (1990) (once accused requested and obtained appointed counsel, prosecutor-
initiated interrogation that accused was required to attend without counsel was impermissible under Fifth
Amendment and resulting statements were inadmissible in evidence); Edwards v. Arizona, 451 U.S. 477, 101
S.Ct. 1880, 68 L.Ed.2d 378 (1981) (under Fifth Amendment, once in-custody accused requests and is entitled
to counsel, officials may not reinitiate questioning), as limited by Davis v. United States, 512 U.S. 452, 114
S.Ct. 2350, 129 L.Ed.2d 362 (1994) (postwaiver request for counsel must be unambiguous and unequivocal);
United States v. Henry, 447 U.S. 264, 275 n.14, 100 S.Ct. 2183, 2189, 65 L.Ed.2d 115 (1980) (dicta)
(approvingly noting anti-contact rule of DR 7-104(A)(1) in case finding Sixth Amendment violation where
prosecutor placed informer in jail cell with represented suspect); Brewer v. Williams, 430 U.S. 387, 97 S.Ct.
1232, 51 L.Ed.2d 424 (1977) (postarraignment, in-custody interrogation of represented defendant violates Sixth
Amendment); Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199, 12 L.Ed.2d 246 (1964) (surreptitious
guestioning of represented defendant following arraignment and release on bail).

With respect to contact with a represented suspect prior to the time the right to counsel attaches, compare, e.g.,
United States v. Powe, 9 F.3d 68 (9th Cir.1993) (under California lawyer code, pre-indictment, noncustodial
conversation through secretly cooperating co-conspirator authorized by law); United States v. Heinz, 983 F.2d
609 (5th Cir.1993) (anti-contact rule does not apply during preindictment, noncustodial information-gathering);
United States v. Ryans, 903 F.2d 731, 739 (10th Cir.), cert. denied, 498 U.S. 855, 111 S.Ct. 152, 112 L.Ed.2d
118 (1990), and authorities cited (anti-contact rule of DR 7-104(A)(1) does not apply in absence of relatively
formal adversarial setting and thus is inapplicable to preindictment, noncustodial investigations); United States
v. Hammad, 858 F.2d 834, 840 (2d Cir.1988), cert. denied, 498 U.S. 871, 111 S.Ct. 192, 112 L.Ed.2d 154
(1990) ("Hammad 1I") ("the use of informants by government prosecutors in a preindictment, noncustodial
situation, absent the type of misconduct that occurred in this case, will generally fall within the 'authorized by
law' exception of DR 7-104(A)(1) and therefore will not be subject to sanction"); Triple A Mach. Shop, Inc. v.
State, 261 Cal.Rptr. 493, 497-98 (Cal.Ct.App.1989); In re Criminal Investigation No. 13, 573 A.2d 51
(Md.Ct.Spec.App.1990); State v. Miller, 600 N.W.2d 457 (Minn.1999) (noncustodial, voluntary interview with
managerial-level employee conducted during criminal investigation despite protest of counsel and did not come
within "authorized by law" exception).

Hammad II, supra, 858 F.2d at 839, noted that career criminals with permanent "house counsel" were not
immune from otherwise appropriate informer infiltration. Nonetheless the court in Hammad Il held that the
prosecutor had violated the anti-contact rule because the prosecutor had engaged in "egregious misconduct"--
using the "improper and illegitimate stratagem" of a counterfeit grand-jury subpoena to gain access to the
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represented suspect. Accordingly, the court recognized the discretionary power of the trial court to invoke an
exclusionary rule and suppress evidence obtained through a violation of DR 7-104(A)(1). See 858 F.2d at 840.

A continuing area of controversy is the policy of the Justice Department concerning contact with represented
suspects. One position taken by the Department is contained in a series of rules regulating (but broadly
permitting) noncustodial, preindictment contact. See 59 Fed. Reg. 39910 (1994). The ABA has attacked the
rules on a number of grounds. See 11 Lawyers' Man. Prof. Conduct 245 (1994); ABA Formal Opin. 95-396
(1995). In a memorandum of June 8, 1989, the then Attorney General purported to exempt Justice Department
litigators categorically from the ABA Model Rules of Professional Conduct with respect to precustodial contact.
See, e.g., United States v. Western Elec. Co., 1990-2 CCH Trade Cas. P69,148, 6 ABA/BNA Law. Manual Prof.
Conduct (Current Reports) 297, 298 (D.D.C.1990) (quoting policy statement); see also, e.g., In re Doe, 801
F.Supp. 478 (D.N.M.1992) (U.S. Attorney General's memorandum did not constitute controlling law and thus
was not within "authorized by law" exception to anti-contact rule). See generally, e.g., Cramton & Udell, supra,
53 U. Pitt. L. Rev. at 333-57. The 1994 rules were a revision and formalization of those policies. The formal
opinion of the ABA opposing the Justice Department position, ABA Formal Opin. 95-396 (1995), did concede
that prevailing judicial decisions permitting preindictment contact constituted the necessary legal authorization
under the "authorized by law" exception (see Subsection (1)(c)).

The Supreme Court has held, under the Fifth and Sixth Amendments, that a defendant charged with crime and
represented by counsel may voluntarily decide to speak to the police or prosecutor in the absence of the
lawyer. A statement obtained under such circumstances is admissible against the defendant. See Michigan v.
Harvey, 494 U.S. 344, 110 S.Ct. 1176, 108 L.Ed.2d 293 (1990) (Fifth Amendment); Patterson v. lllinois, 487
U.S. 285, 108 S.Ct. 2389, 101 L.Ed.2d 261 (1988) (Sixth as well as Fifth Amendment-based right to counsel
subject to knowing and intelligent waiver); see also Minnick v. Mississippi, supra, 498 U.S. at 156, 111 S.Ct. at
492 (dicta) (precedent "does not foreclose finding a waiver of Fifth Amendment protection after counsel has
been requested, provided the accused has initiated the conversation or discussions with the authorities"). A
federal court of appeals has nonetheless held that a local rule adopting a state's anti-contact rule may in some
circumstances be binding on a prosecutor with respect to postcharge contact even if initiated by the defendant.
See United States v. Lopez, 4 F.3d 1455 (9th Cir.1993) (prosecutor had duty to avoid direct communication
with indicted nonclient represented by counsel).

Comment i. A communication reasonably responding to an emergency. No authority, either supporting or
opposing the exception, has been found. This exception is justified by superior legal interest and creates no
significant risk of harm to the represented nonclient.

Comment j. A communication with the consent of the lawyer for the represented nonclient. See ABA Model
Rules of Professional Conduct, Rule 4.2 (1983) & ABA Model Code of Professional Responsibility, DR 7-
104(A)(1) (1969), both quoted in the Reporter's Note to Comment b hereto. The focus of the rule on consent by
the nonclient's lawyer to the exclusion of the represented nonclient has been criticized by commentators. E.g.,
Leubsdorf, Communicating with Another Lawyer's Client: The Lawyer's Veto and the Client's Interest, 127 U.
Pa. L. Rev. 683 (1979); but see Kurlantzik, The Prohibition on Communication with an Adverse Party, 51 Conn.
B. J. 136 (1977). On the requirement of consent of opposing counsel regardless of the sophistication of the
opposing client, see, e.g., Estate of Vafiades v. Sheppard Bus Service, Inc., 469 A.2d 971, 978
(N.J.Sup.Ct.Law Div.1983) (personal-injury claimant's lawyer violated anti-contact rule through direct settlement
discussions with liability-insurance company); In re llluzzi, 616 A.2d 233 (Vt.1992) (same, in discipline case).

As indicated in the Comment, the represented nonclient is empowered to instruct the lawyer to consent (see §
21(2)), so that the practical effect of the allocation of power to consent is to disable clients unaware of their
power to instruct their lawyer on the matter. Among the rare cases involving a lawyer refusing to accede to a
client's demand that the lawyer consent to direct contact, see Dagny Management Corp. v. Oppenheim &
Meltzer, 606 N.Y.S.2d 337 (N.Y.App. Div.1993) (lawyer subject to discharge and forfeiture of entire fee when
lawyer, seeking to protect fee, appeared at closing and insisted, despite client's contrary instruction, that
opposing party to transaction conduct all dealings through lawyer, including deposit of funds into lawyer's trust
account).

lllustration 6 reflects what is believed to be the prevailing lawyer practice in such situations. No authority directly
in point has been found. In such instances, application of the anti-contact rule to prevent the lawyer from

A33



Page 11 of 13
Restat 3d of the Law Governing Lawyers, § 99

effectively assisting the client who seeks legal guidance on a lawful activity would be inconsistent with both
client autonomy and the right to effective legal assistance.

Comment k. A communication by a client with a represented nonclient. E.g., ABA Model Rules of Professional
Conduct, Rule 4.2, Comment P [1] (1983) ("parties to a matter may communicate directly with each other");
ABA Formal Opin. 92-362, at 5 (1992) (lawyer for party who wishes to communicate settlement offer directly to
opposing party has "duty to that party to discuss . . . the freedom of the offeror-party to communicate with the
opposing offeree-party”; but broad and complex questions of precisely what lawyer may advise client not
decided); Cal. Formal Opin.1993-131 (1993) (lawyer need not attempt to dissuade client, may in fact encourage
such client-client communications to efficiently settle or resolve dispute; lawyer prohibited only from initiating
idea of contact or scripting it, but may otherwise advise and assist client concerning it); cf. Ass'n B. City N.Y.
Ethics Opin.1991-2 (1991) (lawyer not required to dissuade client-client communication, but may not advise or
encourage client to do so or advise client with respect to any negotiations that might ensue); Miano v. AC & R
Advertising, Inc., 148 F.R.D. 68 (S.D.N.Y.1993) (following City Bar opinion, but finding no violation on facts
shown). Older ABA ethics opinions had asserted that a lawyer was required to attempt to discourage client-
client communications, see ABA Formal Opin. 75 (1932) and 524 (1964), but those opinions have been
withdrawn as inconsistent with both the ABA Model Code of Professional Responsibility (1969) and the ABA
Model Rules, see ABA Formal Opin. 84-350 (1984). An attempt to broaden the anti-contact rule so as to
prohibit a lawyer from advising a client with respect to client-client contacts was rejected during the process of
developing the ABA Model Rules. See Legislative History of the Model Rules of Professional Conduct: Their
Development in the ABA House of Delegates 148-49 (1987); see also, e.g., Crane v. State Bar, 635 P.2d 163
(Cal.1981).

Comment I. A communication with class members. On postcertification contact, see, e.g., Fulco v. Continental
Cablevision, Inc., 789 F.Supp. 45, 47 (D.Mass.1992) (once court enters order certifying class, all class
members become "represented party" for purposes of anti-contact rule); Haffer v. Temple University, 115
F.R.D. 506 (E.D.Pa.1987); Tedesco v. Mishkin, 629 F.Supp. 1474 (S.D.N.Y.1986); In re Federal Skywalk
Cases, 97 F.R.D. 370 (W.D.M0.1983). On precertification contact, compare, e.g., Babbitt v. Albertson's, Inc.,
1993 WL 150300 (N.D.Cal.1993) (precertification communication by defense lawyer with putative class
members not in violation of anti-contact rule); Gibbons v. CIT Group/Sales Fin., Inc., 400 S.E.2d 104
(N.C.Ct.App.1991) (affirming trial court order requiring counsel for both sides to notify other in writing within 24
hours of name and address of putative class member contacted, but otherwise permitting contact), with, e.g.,
Impervious Paint Ind., Inc., v. Ashland QOil, 508 F.Supp. 720 (W.D.Ky.) (pre-certification contact--during opt-out
period--violates anti-contact rule), appeal dism'd, 659 F.2d 1081 (6th Cir.1981). On the constitutionality of
carefully and narrowly drawn prohibitions against communications with represented class members in violation
of the anti-contact rule, see, e.g., Kleiner v. First Nat'l Bank, 751 F.2d 1193, 1205 (11th Cir.1985); In re San
Juan Star Co., 662 F.2d 108, 116 (1st Cir.1981). Courts have thus uniformly held that the anti-contact rule is
consistent with the holding of the Supreme Court in Gulf Oil Co. v. Bernard, 452 U.S. 89, 101 S.Ct. 2193, 68
L.Ed.2d 693 (1981), that contact between a lawyer for the class and members of the class could be restricted
by court order only if narrowly drawn and based on a demonstrated need for the restriction in the particular
case. E.g., Bower v. Bunker Hill Co., 689 F.Supp. 1032, 1033 (E.D.Wash.1985).

Comment m. Clarifying, protective, and remedial orders of a tribunal. On expanding allowable contact, subject
to protective measures, see, e.g., PPG Indus., Inc. v. BASF Corp., 134 F.R.D. 118 (W.D.Pa.1990) (lawyers
could contact designated employees, but were first required to hand employees copy of court's opinion and
instruct them to read it; at beginning of interview, lawyers must advise interviewees not to disclose privileged
information); B.H. by Monahan v. Johnson, 128 F.R.D. 659, 661 (N.D.Ill.1989) (conditioning judicially permitted
access on exclusion of any resulting statement from evidence as admission). Courts will not generally require a
lawyer to notify the opposing lawyer to permit that lawyer also to attend the interview, fearing that such
presence would seriously disrupt the value of the interview. E.g., In re Criminal Investigation No. 13, 573 A.2d
51, 55 (Md.Ct.Spec.App.1990); but cf. In re Opinion 668, 633 A.2d 959, 963 (N.J.1993) (interim rules, pending
final resolution of breadth of anti-contact rules, require notification to opposing counsel before interviewing
employees of represented organization whose conduct establishes organization's liability). On disallowing or
limiting normally permissible contact in view of particular circumstances, see, e.g., United States v. Florida
Cities Water Co., 1995 WL 340980 (M.D.Fla.1995) (in view of possible threat to revelation of privileged
communications, government must provide notice to corporation and opportunity to attend ex parte interview of
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former corporate managerial-level employees); In re Shell Oil Refinery, 143 F.R.D. 105 (E.D.La.1992)
(protective order entered precluding lawyer for class from further ex parte contact with any of defendant oil
company's employees after lawyer obtained confidential documents from unknown employee).

Comment n. Disqualification, evidence suppression, and related remedies. On disqualifying a lawyer who has
gained access to confidential information through violation of the anti-contact rules, see, e.g., Faison v.
Thornton, 863 F.Supp. 1204 (D.Nev. 1993) (disqualification, fee sanction, and order excluding evidence);
MMR/Wallace Power & Indus. v. Thames Associates, 764 F.Supp. 712 (D.Conn.1991) (lawyer disqualified
following ex parte contact with former employee of adversary who had been member of adversary's litigation
team); Papanicolaou v. Chase Manhattan Bank, 720 F.Supp. 1080, 1085-87 (S.D.N.Y.1989) (both lawyer and
lawyer's firm, by imputation, disqualified in absence of proof that no lawyer in firm shared ill-gained confidential
information); Shoney's, Inc. v. Lewis, 875 S.W.2d 514, 516 (Ky.1994). On injunctive relief, see, e.g., American
Motors Corp. v. Huffstutler, 575 N.E.2d 116 (Ohio 1991). On professional discipline, see, e.g., In re Wehringer's
Case, 547 A.2d 252 (N.H. 1988), cert. denied, 489 U.S. 1001, 109 S.Ct. 1103, 103 L.Ed.2d 169 (1989) (in
divorce and child-custody dispute, negotiating settlement directly with represented wife after husband had
kidnapped child and communicating husband's threat to take child out of country); In re Waldron, 790 S.W.2d
456 (M0.1990).

On fines and fee-shifting under procedural-sanction rules, see, e.g., Haffer v. Temple University, supra (counsel
for university violated anti-contact rule by communicating with members of class of women student-athletes in
connection with pending sex-discrimination suit; sanctions include court-ordered corrective notice, substantial
fine, and award of costs and attorney fees). On an offending party's liability in damages to the opposing lawyer,
the general rule is that an adversary may not recover damages in the absence of privity or fraud, e.g., Hacker v.
Holland, 570 N.E.2d 951, 958 (Ind.Ct.App.1991); Sievers v. Liberty Mut. Ins. Co., 851 S.W.2d 529
(Mo.Ct.App.1992) (state does not recognize cause of action for intentional interference with physician-patient
privilege); but see Cross v. American Country Ins. Co., 875 F.2d 625 (7th Cir.1989) (insurer, who had settled
with represented claimant in direct dealings unknown to claimant's lawyer, liable to claimant's lawyer for lost
contingent fee and substantial punitive damages based on tortious interference with contract); State Farm Mut.
Ins. Co. v. St. Joseph's Hospital, 489 P.2d 837 (Ariz. 1971) (same). Contacting a debtor individually who is
known to be represented by counsel may constitute a violation of the federal Fair Debt Collection Practices Act,
15 U.S.C. § 1692c(a)(2).

On excluding from evidence a statement taken in violation of an anti-contact rule in a civil matter, see, e.g.,
Faison v. Thornton, 863 F.Supp. 1204 (D.Nev.1993); Insituform of North America, Inc. v. Midwest Pipeliners,
Inc., 139 F.R.D. 622 (S.D.Ohio 1991); University Patents, Inc. v. Kligman, 737 F.Supp. 325, 329 (E.D.Pa.1990);
Papanicolaou v. Chase Manhattan Bank, supra, 720 F. Supp. at 1085-87; Cagguila v. Wyeth Labs., Inc., 127
F.R.D. 653 (E.D.Pa.1989) (statement excluded, but witnesses could be called as witness by either side); In re
FMC Corp., 430 F.Supp. 1108 (S.D.W.Va.1977); Shoney's, Inc. v. Lewis, 875 S.W.2d 514, 516 (Ky. 1994);
contra, Nordhauser v. New York City Health & Hospitals Corp., 575 N.Y.S.2d 117, 120 (N.Y.App.Div. 1991).
While an order requiring turnover of documentary and other material obtained in violation of the anti-contact
rule would normally involve work product, work-product protection may not extend to material obtained through
an anti-contact violation. E.g., University Patents, Inc. v. Kligman, supra, 737 F. Supp. at 329-30; Haffer v.
Temple University, supra, 115 F.R.D. at 513 n.3; Resnick v. American Dental Ass'n, 95 F.R.D. 372, 379
(N.D.III.1982). See also, e.g., Mintwood Corp. v. Fonseca, 47 U.S.L.W. 2019 (D.C.Super.Ct.1978) (agreements
with represented tenants, negotiated by lawyer for landlord in blatant disregard of anti-contact rule, voided as
obtained through undue influence); Coffman v. Poole Truck Line, Inc., 811 S.W.2d 908 (Tenn.Ct.App.1991)
(new trial ordered where impermissible ex parte interview with opposing party's employee "neutralized"
employee for purposes of trial testimony).

In determining whether to award particular remedies for a violation, a tribunal may be influenced by whether the
inquiring lawyer gave prior notice (regardless of consent) to the opposing lawyer, see, e.g., Cagguila v. Wyeth
Labs., Inc., 127 F.R.D. 653, 654 (E.D.Pa.1989).

Restatement of the Law 3d, Law Governing Lawyers
Copyright (c) 2000, The American Law Institute
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Ethical Grounds

The Unofficial Blog of Vermont's Bar Counsel

ABA opinion concludes that the " no-contact” rule
applies to self-represented lawyers. Should we
amend Vermont’s rule?

®© SEPTEMBER 29, 2022 APRIL 16,2024 a MICHAFL » 5 COMMENTS

The issue of whether a self-represented lawyer is subject to Rule 4.2’s “no-contact” provision is not one
with which I have much experience. Whether as disciplinary counsel or when I was the screener, if I ever
reviewed a single complaint alleging such a violation, I don’t remember it. Nor has the topic ever been
broached in the context of an ethics inquiry. My only real work on the topic was in this post
(https://vtbarcounsel.wordpress.com/2016/12/22/tbt-1990-is-a-self-represented-lawyer-subject-to-rule-4-
2/) about the first decision ever issued after Vermont adopted a formal professional responsibility
program.[1]

Yesterday, the ABA Standing Committee on Ethics and Professional Responsibility issued Formal
Opinion 502: Communication with a Represented Person by a Pro Se Lawyer
(hitps:/[www.americanbar.org/content/dam/aba/administrative/professional _responsibility/aba-formal-opinion-
502.pdf). The Committee concluded that a self-represented lawyer is bound by Rule 4.2. That is, when
self-representing, a lawyer cannot communicate about the matter with another person who the lawyer
knows to be represented in the matter without the consent of the represented person’s lawyer or unless
the communication is otherwise authorized by law.

I appreciate the opinion for several reasons.

_(https://vtbarcounsel.wordpress.com/wp-content/uploads/2022/01/legal-
ethics.jpg)
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For one, the opinion is well-researched and provides interesting and informative detail about the history
of the debate as to whether Rule 4.2 applies to a self-represented lawyer. For another, I don’t necessarily
disagree with the conclusion. As the Committee notes, “[t]he key evils intended to be managed by
Model Rule 4.2 are (1) overreaching and deception; (2) interference with the integrity of the client-lawyer
relationship; and (3) elicitation of uncounseled disclosures, including inappropriate acquisition of
confidential lawyer-client communications.” Thus, it makes sense to apply the rule to a self-represented
lawyer.

Still, the opinion gives me pause. While I support the general conclusion, I'm drawn to the dissenting
members’ view. That pull leaves me wondering if we should amend V.R.Pr.C. 4.2. Alas, before I discuss
the dissent, a bit more background is required.

Comment [4] to both the ABA Model Rule and Vermont's rule includes the following statement:

o “Parties to a matter may communicate directly with each other and a lawyer is not prohibited from
advising a client concerning a communication that the client is legally justified to make.”

The tension between this statement and the text of the rule drives the debate. Is the self-represented
lawyer fish or fowl? That is, a “lawyer” subject to Rule 4.2? Or a “party” to whom Comment [4]
applies? In Formal Opinion 502, the Committee answered by stating;:

o “Itis not possible for a pro se lawyer to ‘take off the lawyer hat” and navigate around Rule 4.2 by
communicating solely as a client.”

Again, I don’t necessarily disagree. However, as I indicated, I remain drawn to the dissent.
Like me, the dissent doesn’t disagree with the Committee’s conclusion, stating:

o “Itis not the result I object to, it is the mode of rule construction that I cannot endorse. Self-
representation is simply not ‘representing a client,” nor will an average or even sophisticated reader
of these words equate the two situations.”

The dissent continues:

o “When an attorney consults the rule, it is highly unlikely that the phrase “in representing a client”
will be considered to include self-representation. If the attorney goes further and consults Comment
[4], the Comment will assure the attorney that, ‘Parties to a matter may communicate directly with
each other.” Given this apparent clarity, what will tip off the attorney that further research is
required?”

Perhaps the same could be said for the represented person’s lawyer. Which might explain why I don’t
remember this topic having come up very much over the past 24 years.

Finally, the dissent argues:

o “By leaving this rule in place, we are also leaving in place a trap. The rule should be amended to
achieve the result advocated for in the majority opinion.”

I tend to agree. And amending the rule wouldn’t be difficult.[2] Here’s the relevant portion of Oregon’s
Rule 4.2, with my emphasis added.
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o “In representing a client or the lawyer’s own interests, a lawyer shall not communicate or cause
another to communicate on the subject of the representation with a person the lawyer knows to be
represented by a lawyer on that subject unless: (a) the lawyer has the prior consent of a lawyer
representing such other person; (b) the lawyer is authorized by law or by court order todo so...”

In any event, that’s why I post today. To raise the question of whether to amend Rule 4.2.

To me, it’s an interesting question. Again, I don’t disagree with the conclusion that a no-contact rule
should apply to self-represented lawyers.[3] However, many of the rules include phrases like “when
representing a client” or “in representing a client.” If, for the purposes of Rule 4.2, a self-represented
lawyer is “representing a client,” it’s interesting to consider the ramifications of construing other rules
with like phrases to apply similarly.

I'm at risk of going on and on. So, I'll stop. Please feel free to share thoughts, either in the comment
section or by email to Michael. Kennedy@vermont.gov (mailto:Michael. Kennedy@vermont.gov)

As always, let’s be careful out there.

[1] PCB Decision 1 issued in August 1990, the same month that I began my first year in law school. While
ostensibly about the application of no-contact rule to a self-represented attorney, the post was an excuse
for me to include a picture taken around the same time. In that legions of Vermont lawyers may not now
about my former flow, I'm sharing it again.

_(https://vtbarcounsel.wordpress.com/wp-content/uploads/2022/09/image-4.png)

[2] Nor would it be the first time the rule was amended in response to a debate over its meaning. For
many years, the rule prohibited communication with a “represented party.” Indeed, in 1994, the VBA
issued this advisory opinion (https://www.vtbar.org/wp-content/uploads/2021/03/94-03.pdf) in which it
stated that “[t]he use of the term “party” . . . read in light of the purpose of the rule is reasonably
interpreted as extending to any person represented by counsel in matters closely related to the subject
matter of the client’s representation.” The next year, and in response to the debate, the ABA changed the
Model Rule to “represented person.” Vermont followed suit when it adopted the Model Rules in 1999.
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[3] There are situations that make me wonder if the rule, either as currently written or amended, should
include safe harbors that allow a self-represented lawyer to communicate with a represented person in
specified situations. For instance, if a lawyer is self-represented in a contested divorce, can the lawyer
communicate with their spouse about issues that, arguably, fall under the umbrella of “parental rights &
responsibilities” that are at issue in the litigation? The safe harbors are a topic for another day.

@ COMMUNICATING WITH A REPRESENTED PERSON

5 thoughts on “ABA opinion concludes that the ” no-contact
rule applies to self-represented lawyers. Should we amend
Vermont’s rule?”
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Formal Opinion 502
Communication with a Represented Person by a Pro Se Lawyer

Core Terms
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Text

Under Model Rule 4.2, 1 if a person is represented in a matter, lawyers for others in the matter may not
communicate with that represented person about the subject of the representation but instead must communicate
about the matter through the person's lawyer, unless the communication is authorized by law or court order or
consented to by the person's lawyer.

When a lawyer is self-representing, i.e., pro se, that lawyer may wish to communicate directly with another
represented person about the subject of the representation and may believe that, because they are not
representing another in the matter, the prohibition of Model Rule 4.2 does not apply. In fact, both the language of
the Rule and its established purposes support the conclusion that the Rule applies to a pro se lawyer because pro
se individuals represent themselves and lawyers are no exception to this principle.

Accordingly, unless the pro se lawyer has the consent of the represented person's lawyer or is authorized by law
or court order to communicate directly with the other represented person about the subject of the representation,
such communication is prohibited. In this context, if direct pro se lawyer-to-represented person communication
about the subject of the representation is desired, the pro se lawyer and counsel for the represented person should
reach advance agreement on the permissibility and scope of any direct communications.

I. Introduction

Model Rule 4.2, Communication with Person Represented by Counsel, is commonly known as the "no-contact" or
"anticontact” rule. 2 It has been part of the ABA Model Rules of Professional Conduct since their 1983 inception in
largely its present form. 3 The rule is "universally followed" in American jurisdictions. 4 It provides as follows:

1This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of Delegates through
2022. The laws, court rules, regulations, rules of professional conduct, and opinions promulgated in individual jurisdictions are
controlling.

2ELLEN J. BENNETT & HELEN W. GUNNARSON, ANNOTATED MODEL RULES OF PROFESSIONAL CONDUCT 454 (9th
ed. 2019).

31n 1995, an amendment proposed by the ABA Standing Committee on Ethics and Professional Responsibility changed the term
"party” to "person” in the text of the rule and revised the Comment. In 2002, amendments proposed by the ABA Ethics 2000
Commission added a reference to "court order" in the text of the rule and revised the Comment. See ART GARWIN, A
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In representing a client, a lawyer shall not communicate about the subject of the representation with a person
the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the
other lawyer or is authorized to do so by law or court order.

Viewed broadly, the rule requires that a lawyer's communications about a legal matter be routed through a
represented person's lawyer; direct communication with the represented person about the subject of the
representation is prohibited unless the lawyer has the consent of the represented person's lawyer or is authorized
to engage in the communication by law or a court order. The rule "contributes to the proper functioning of the legal
system" by preventing lawyers from overreaching, from interfering in other lawyers' relationships with their clients,
and from eliciting protected information via "uncounselled disclosure." ®

When a lawyer engages in self-representation in a legal matter in which that lawyer is personally involved, in other
words, when a lawyer is acting pro se, © application of Model Rule 4.2 is less straightforward. Such a lawyer might
not appear to be "representing a client" in the matter because the lawyer is acting solely on the lawyer's own behalf,
i.e., "without a lawyer." 7 Moreover, the commentary to Rule 4.2 specifically states that "Parties to a matter may
communicate directly with each other . . . ." 8 However, a pro se lawyer is representing a client. Pro se individuals
represent themselves and lawyers are no exception to this principle. °

This opinion analyzes applicability of Model Rule 4.2 and the rationale for the anticontact rule in the context of a
lawyer engaged in self-representation. The opinion also provides guidance on the advisability in these situations of

LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-2013,
558-66 (2013). Model Rule 4.2 can be traced back to Canon 9 of the 1908 ABA Canons of Professional Ethics, which stated that
"[a] lawyer should not in any way communicate upon the subject of controversy with a party represented by counsel; much less
should he undertake to negotiate or compromise the matter with him, but should deal only with his counsel." The concept carried
forward into the 1969 ABA Model Code of Professional Responsibility, DR 7-104(A)(1), which provided that a lawyer should not
"communicate . . . on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless
he has the prior consent of the lawyer representing such other party or is authorized by law to do so." See ABA Comm. on Ethics
& Prof'l Responsibility, Formal Op. 95-396, at 3-4 (1995) (recounting long history of anti-contact rule); Geoffrey C. Hazard, Jr. &
Dana Remus Irwin, Toward A Revised 4.2 No-Contact Rule, 60 HASTINGS L.J. 797, 799 (2009).

4RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 99 cmt. b (2000) [hereinafter RESTATEMENT THIRD].

SMODEL RULES OF PROFL CONDUCT R. 4.2 cmt. [1]; ABA Comm. on Ethics & Prof'| Responsibility, Formal Op. 95-396
(1995) (“the anti-contact rules provide protection of the represented person against overreaching by adverse counsel, safeguard
the client-lawyer relationship from interference by adverse counsel, and reduce the likelihood that clients will disclose privileged
or other information that might harm their interests”). See also RESTATEMENT THIRD, supra note 4 (purpose is to "protect
against overreaching and deception of nonclients," protect "the relationship between the represented nonclient and that person's
lawyer" and "assure [] the confidentiality of the nonclient's communications with the lawyer").

6Pro se is defined as "For oneself; on one's own behalf; without a lawyer." BLACK'S LAW DICTIONARY (11th ed. 2019); see
also definition of propria persona as "In his own person." Id.

7Carl A. Pierce, Variations on A Basic Theme: Revisiting the ABA's Revision of Model Rule 4.2 (Part 1), 70 TENN. L. REV.
321, 325 (2003) ("On its face, the reference in the Rule to a lawyer ‘representing a client' can be read to suggest a negative
inference that it does not apply to communication by a lawyer who is acting pro se, or is represented by another lawyer, in a
matter in which she is interested.").

8 MODEL RULES OF PROF'L CONDUCT R. 4.2 cmt. [4].

9See RONALD D. ROTUNDA & JOHN S. DZIENKOWSKI, LEGAL ETHICS - THE LAWYER'S DESKBOOK ON
PROFESSIONAL RESPONSIBILITY § 4.2-5 (2021-2022 ed.) ("when a lawyer represents himself pro se, Rule 4.2 can be
interpreted to prohibit the lawyer-party from communicating directly with an opposing represented party”); In re Haley, 156
Wash. 2d 324, 338, 126 P.3d 1262, 1269 (2006) ("we hold that a lawyer acting pro se is 'representing a client' for purposes of
RPC 4.2(a)").
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reaching advance agreement on the permissibility and scope of any direct pro se lawyer-to-represented person
communications. 10

II. ANALYSIS

Although the general prohibition of Model Rule 4.2 is ubiquitous in U.S. jurisdictions, as applied to pro se lawyers
the scope of the rule is less clear. 11 Interpretation of the Rule in this circumstance involves consideration of both its
plain language and policy purposes.

The language in the Rule that is primarily at issue in this analysis is its first clause: " In representing a client, a
lawyer shall not . . . ." 12 The key evils intended to be managed by Model Rule 4.2 are (1) overreaching and
deception; (2) interference with the integrity of the client-lawyer relationship; and (3) elicitation of uncounselled
disclosures, including inappropriate acquisition of confidential lawyer-client communications. 13 In the context of pro
se lawyers, balanced against these policy goals is the principle that, as a general proposition, parties to a matter
may communicate directly with each other. 14

Yet, both the language of the Model Rule and its purpose lead to the conclusion that the no-contact rule applies to
pro se lawyers. Pro se lawyers represent themselves as "a client," and direct pro se lawyer-to-represented person
communication in such circumstances can result in a substantial risk of overreaching, disruption of the represented
person's client-lawyer relationship, and acquisition of uncounselled disclosures. That risk outweighs the sometimes-
salutary benefit of direct communication. That said, it is important to remember that Model Rule 4.2 applies only
when a communication is "about the subject of the representation,” i.e., the Rule is matter specific, and a lawyer
may speak with another represented person about matters that do not constitute the subject of the representation.
See Model Rules R. 4.2, cmt. [4] ("This Rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the representation."). 1°

A. Model Rule 4.2 and Pro Se Lawyers

10This opinion does not address the related question of applicability of Rule 4.2 when a lawyer is represented by another lawyer
and the represented lawyer wishes to communicate with another represented person about the matter.

11Samuel J. Levine, The Law and the "Spirit of the Law," 2015 Prof. Law. 1, 17 (2015) (noting the Model Rules do not
expressly address a case in which a lawyer is proceeding as a pro se party to a matter) [hereinafter Spirit of the Law]; Margaret
Raymond, Professional Responsibility for the Pro Se Attorney, 1 ST. MARY'S J. LEGAL MAL. & ETHICS 2, 37 (2011) (issue of
whether a lawyer who is pro se is constrained by the no-contact rule when the opposing party is represented by counsel was not
explicitly addressed in Model Rule 4.2).

12 MODEL RULES OF PROF'L CONDUCT R. 4.2 (emphasis added).
13See MODEL RULES OF PROF'L CONDUCT R. 4.2 cmt. [1]; RESTATEMENT THIRD, supra note 4.

14 MODEL RULES OF PROF'L CONDUCT R. 4.2 cmt. [4]. See also ABA Comm. on Ethics & Prof'| Responsibility, Formal Op.
92-362 (1992) (noting that Rule 4.2's prohibition on the lawyer does not purport to govern communications by the lawyer's client
and observing that in some circumstances a lawyer is obligated to explain to the client the freedom to communicate with an

opposing party).

15 Note, however, that perspectives can differ in this context about whether a lawyer's effort to communicate with a represented
person is beyond the scope of the rule. See In re Steele, 181 N.E.3d 976 (Ind. 2022) (rejecting respondent's contention that an
email was not "about the subject of the representation” but rather "spoke only of matters involving friendship,"” a contention that
was belied both by the language of the email itself, which thrice explicitly requested that the adverse party bypass their lawyer,
and by the context in which it was sent, after two weeks of unsuccessful discussions with opposing counsel and the filing of a
lawsuit).
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Application of the Rule 4.2 anticontact principle to pro se lawyers is a well-documented ethical dilemma. There are
decades worth of disciplinary cases, 1° civil cases, 17 and ethics opinions 18 concluding that a lawyer acting in a pro
se capacity may not communicate directly with a represented adversary or other represented person about the
subject of the representation without the consent of that person's lawyer, unless the communication is authorized by
law or court order. 1° These authorities reason that a pro se lawyer is "representing a client" for purposes of Model
Rule 4.2, and that the policy underlying the prohibition makes it clear that such communications are "ripe with
potential for overreaching and exploitation,” 20 and that “the integrity of the relationship between the represented
person and counsel is not entitled to less protection merely because the lawyer is appearing pro se." 21

16 |n re Steele, 181 N.E.3d 976 (Ind. 2022); The Florida Bar v. Faro, Report of Referee, Florida Bar File 2014-70, 913 (11J) (July
24, 2017), available at
https://Isg.floridabar.org/dasset/DIVADM/ME/MPDisAct.nsf/DISACTVIEW/68D12AE245D19BFB852582AA000A78F3/ LE/_461.PDF,

ILE/_461.PDF, |LE/ 461.PDF, aff'd as modified, Case No. SC16-1408, 2018 WL 4691179 (Fla. Sept. 28, 2018); In re Hodge, 407
P.3d 613 (Kan. 2017); Medina County Bar Association v. Cameron, 958 N.E.2d 138 (Ohio 2011); In re Lucas,789 N.W.2d 73
(N.D. 2010); In re Haley, 126 P.3d 1262 (Wash. 2006); In re Schaefer, 25 P.3d 191 (Nev. 2001); Vickery v. Comm'n for
Lawyer Discipline, 5 S.W.3d 241 (Tex. Ct. App. 1999); Office of Disciplinary Counsel v. Donnell, 684 N.E.2d 36 (Ohio 1997);
Runsvold v. Idaho State Bar, 925 P.2d 1118 (Idaho 1996); In re Smith, 861 P.2d 1013 (Or. 1993) (application to corporate
representation); In re Segall, 509 N.E.2d 988 (lll. 1987) (application to corporate representation).

17 Fichelson v. Skorupa, 13 Mass. L. Rptr. 458 (Mass. Super. Ct. July 31, 2001) (citing ANNOTATED MODEL RULES OF
PROFESSIONAL CONDUCT (4th ed.)); Sandstrom v. Sandstrom, 880 P.2d 103 (Wyo. 1993).

18 Ala. State Bar Op. RO-85-52 (1985); Alaska Bar Ass'n Op. 95-7 (1995); D.C. Bar Op. 258 (1995); Haw. Disciplinary Bd. Op.
44 (2003); Mass. Bar Ass'n Op. 97-1 (1997); State Bar of Mich. Op. CI-1206 (1988); State Bar of Nev. Standing Comm. On
Ethics & Prof 'l Responsibility, Formal Op. 8 (1987); N.Y. City Bar, Formal Op. 2011-01 (2011); Va. State Bar Op. 1527 (1993)
(application to corporate representation); Va. State Bar Op. 1890 (2020).

19 Oregon has adopted a modified version of Model Rule 4.2 to address this issue. Or. Rules of Profl Conduct R. 4.2 ("In
representing a client or the lawyer's own interests, a lawyer shall not communicate or cause another to communicate on the
subject of the representation with a person the lawyer knows to be represented by a lawyer on that subject . . . .").

20The Florida Bar v. Faro, Report of Referee, Florida Bar File 2014-70, 913 (11J), at 10 (July 24, 2017),
https://Isg.floridabar.org/dasset/DIVADM/ME/MPDisAct.nsf/DISACTVIEW/68D12AE245D19BFB852582AA000A78F 3/ LE/_461.PDF,

Viewed in this light, it is not possible for a pro se lawyer to "take off the lawyer hat" and navigate around Rule 4.2 by
communicating solely as a client. Consequently, the proposition, set forth in Comment [4] to Model Rule 4.2, that "[p]arties to a
matter may communicate directly with each other" n22 does not apply to pro se lawyers. This proposition recognizes that, in
general, the rules of professional conduct establish limits on lawyer behavior, not that of their clients. n23 22 23 The first
clause of Model Rule 4.2-- " In representing a client, a lawyer shall not . . . ." n24--may be seen as creating an ambiguity as
applied to lawyers representing themselves. The conclusion of many jurisdictions is more persuasive and consistent with the
purposes of Model Rule 4.2. n25 A pro se lawyer is self-representing, i.e., "representing a client" for purposes of Model Rule 4.2.
The risk in this situation of overreaching, disruption of the represented person's client-lawyer relationship, and acquisition of
uncounselled disclosures, is acute, outweighing the potential benefit of direct client-to-client communication. n26 Accordingly,
unless a pro se lawyer has the consent of the other represented person's lawyer or is authorized by law or court order to
communicate directly with the other represented person about the subject of the representation, such communication is
prohibited. n27 24 25 26 27 B, Obtaining Consent for Client-to-Client Communication

In certain situations, otherwise prohibited client-to-client communications involving a pro se lawyer may be beneficial. n28 If a
pro se lawyer wishes in good faith to communicate with another represented person about the subject of the representation, that
lawyer should contact the represented person's counsel and seek to obtain consent, providing an opportunity for that lawyer to
object, consent, or consent by agreement to conditions under which such communications are to take place. If a lawyer receives
such a request from a pro se lawyer, it is prudent to discuss with the client in advance the advisability of such communication,
along with the risks and benefits of such communication. n29 In some circumstances it may be appropriate to advise the client
not to communicate with the pro se lawyer. 28 29
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Although a lawyer's decision to consent to a pro se lawyer's communication with the lawyer's client is within the lawyer's
discretion and will depend on the circumstances, there are certain situations in which direct communication between a pro se
lawyer and the represented person are likely necessary or appropriate such that consenting to the communication makes sense.

Conversely, consenting to a communication where the pro se lawyer appears to be overreaching for a strategic advantage--
such as seeking the communication for a concession to an extension of time to produce documents, renegotiating terms of an
agreed-upon contract, or calling to elicit disclosures--is not advisable.

Advance agreements between counsel for the represented person and the pro se lawyer are important to avoid disputes about
compliance and ensure no disruption of Model Rule 4.2's protections. Thus, the agreement should be clear about the scope of
any direct pro se lawyer-to-represented person communications. It would be prudent to memorialize the agreement in writing.

[ll. CONCLUSION

Under Model Rule 4.2, in representing a client, a lawyer may not communicate with a person the lawyer knows is represented
by counsel about the subject of the representation, unless that person's counsel has consented to the communication, or the
communication is authorized by law or court order. When a lawyer is participating in a matter pro se, that lawyer is engaged in
self-representation and is therefore subject to Model Rule 4.2's prohibition.

DISSENT

I must respectfully dissent from the conclusion of the well-written majority opinion because | cannot agree that "both the
language of the Model Rule and its purpose lead to the conclusion that the no-contact rule applies to pro se lawyers." While the
purpose of the rule would clearly be served by extending it to self-represented lawyers, its language clearly prohibits such
application. Again, Model Rule 4.2 states:

In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows
to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do
so by law or court order. [Emphasis added.]

Our majority opinion thoughtfully and candidly discusses the split of authority interpreting the rule. It is not uncommon for ethics
committees to weigh in when there is such a split. But it is, | hope, unusual for a committee to nullify plain language through
interpretation, especially when the committee has jurisdiction to propose rule amendments.

The interpretation of our majority opinion and the ethics and discipline opinions cited therein depend upon the conclusion that,
"A pro se lawyer is self-representing, i.e., 'representing a client' for purposes of Model Rule 4.2." Majority Opinion, at p. 5. This
logic provides the rationale for cases holding that the rule applies to pro se lawyers. n1 The number of opinions following this
approach is not convincing if the analysis is not persuasive; error compounded is still error. 1

Applying Rule 4.2 to pro se lawyers is supported by compelling policy arguments. It is not the result | object to, it is the mode of
rule construction that | cannot endorse. Self-representation is simply not "representing a client,” nor will an average or even
sophisticated reader of these words equate the two situations. See In re Haley, 126 P.3d 1262, 1267, 1272 (Wash. 2006)
(majority and concurring opinions referencing definitions and authorities). Rather, this is an "ingenious bit of legal fiction."
Haley, at p. 1272 (Sanders, J., concurring). Further, this approach to construing the rule's language renders the phrase "in
representing a client" surplusage, contrary to a basic canon of construction. n2 2

It is also simply wrong to perpetuate language that was clear but has been made misleading by opinions effectively reading that
language out of the rule. When an attorney consults the rule, it is highly unlikely that the phrase "in representing a client" will be
considered to include self-representation. If the attorney goes further and consults Comment [4], the Comment will assure the
attorney that, "Parties to a matter may communicate directly with each other." Given this apparent clarity, what will tip off the
attorney that further research is required? The lesson here must be that nothing is clear. Clear text cannot be relied upon but
may only be understood by reading ethics opinions and discipline decisions. Does the text mean what it actually says, as it does
in Connecticut, Kansas, and Texas? n3 Or, does it mean what we wish it said, as several other states have declared? 3

Model Rule 4.2's plain language making it applicable only to lawyers who represent clients has also been recognized by the
Restatement, n4 cases applying the rule prospectively because to do otherwise would amount to a deprivation of due process,
n5 and by courts modifying the Model Rule to make it expressly applicable to pro se lawyers. n6 4 5 6

A46



Page 6 of 8
No Title in Original

Thoughtful commentators have identified the problems with Model Rule 4.2's language and inconsistent interpretations, and
have recommended fixing the rule rather than straining to achieve its purposes when lawyers represent themselves. n7 By
leaving this rule in place, we are also leaving in place a trap. The rule should be amended to achieve the result advocated for in
the majority opinion. 7 Mark Armitage Robinjit Eagleson

ILE/_461.PDF, || E/ 461.PDF, aff'd as modified, Case No. SC16-1408, 2018 WL 4691179 (Fla. Sept. 28, 2018).

22 MODEL RULES OF PROF'L CONDUCT R. 4.2 cmt. [4]; ABA Comm. on Ethics & Profl Responsibility, Formal Op. 11-461
(2011) ("Even though parties to a matter are represented by counsel, they have the right to communicate directly with each
other.").

23 ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 92-362 (1992) (noting that Model Rule 4.2's prohibition on the
lawyer does not purport to govern communications by the lawyer's client); RONALD D. ROTUNDA & JOHN S. DZIENKOWSKI,
LEGAL ETHICS - THE LAWYER'S DESKBOOK ON PROFESSIONAL RESPONSIBILITY § 4.2-5 (2021-2022 ed.) ("The rule
governs lawyer, not their clients . . . ."). It is well established, however, that a lawyer cannot direct client-to-client communication
as a way of evading Model Rule 4.2's prohibition. See ABA Comm. on Ethics & Profl Responsibility, Formal Op. 11-461 (2011)
(when advising a client about direct client-to-client communication, the line between permissible advice and impermissible
assistance "must be drawn on the basis of whether the lawyer's assistance is an attempt to circumvent the basic purpose of
Rule 4.2"). In the pro se lawyer situation, it is not feasible to parse the distinction between a lawyer acting as a lawyer and a
lawyer acting as a client.

24 MODEL RULES OF PROF'L CONDUCT R. 4.2 (emphasis added).

25 See, e.¢g., Md. Bar Ass'n Ethics Comm., Can Pro Se Lawyer Speak with A Represented Party over the Objection of the
Party's Lawyer?, MD. B.J., Sept./Oct. 2006, at 57, 59 ("We believe the opinions that prohibit a lawyer from having contact with a
represented party opponent to be the most persuasive.”). We recognize that a handful of authorities, including the Restatement
of the Law Governing Lawyers, have come to a different conclusion. See RESTATEMENT THIRD, supra note 4, cmt. e, at 73
("[a] lawyer representing his or her own interests pro se may communicate with an opposing represented non-client on the same
basis as any other principals.”). The Reporter's Note, however, recognizes that "The position of the ABA ethics committee is
probably contrary to that in the Section and Comment . . . ." Id. Reporter's Note on lllustration 3 (citing ABA Comm. on Ethics &
Prof'l Responsibility, Informal Op. 982 (1967)). See also In re Benson, 275 Kan. 913, 918, 69 P.3d 544, 548 (2003); Texas
Ethics Comm'n Advisory Op. 653 (Jan. 2016); Cal. Rules of Profl Conduct R. 4.2, cmt. 3 ("The rule also does not prohibit a
lawyer who is a party to a legal matter from communicating on his or her own behalf with a represented person* in that matter.").
Cf. N.Y. Rules of Profl Conduct R. 4.2(c) ("A lawyer who is acting pro se or is represented by counsel in a matter is subject to
paragraph (a), but may communicate with a represented person, unless otherwise prohibited by law and unless the represented
person is not legally competent, provided the lawyer or the lawyer's counsel gives reasonable advance notice to the represented
person's counsel that such communications will be taking place.").

26 See generally Spirit of the Law, supra note 11 ("The methodologies courts have employed to expand the scope of the no-
contact rule to include pro se lawyers exemplify the potential relevance of a spirt of the law approach for the interpretation of
ethics codes."). Recognizing the significance of Rule 4.2's underlying public policy, an lllinois appellate court upheld application
of Rule 4.2 to a non-lawyer pro se plaintiff in a civil case. See Zemater v. Village of Waterman, 157 N.E.3d 1069, 1074 (lll. App.
2020) ("Protecting defendant under these circumstances also furthered public policy regarding the confidential and fiduciary
nature of the attorney-client relationship.").

21 This conclusion is consistent with this Committee's 1967 analysis of Canon 9 of the former Canons of Professional Ethics.
See ABA Comm. on Ethics & Prof'l Responsibility, Informal Op. 982 (1967) (attorney who is a defendant in a case may not settle
the case directly with the plaintiff who is represented by counsel without the knowledge of the plaintiff's counsel).
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28See Att'y Grievance Comm'n of Maryland v. Trye, 444 Md. 201, 221, 118 A.3d 980, 991 (2015) (noting that "direct
communication between the principals--leaving the lawyers out of the room--is sometimes the path to settlement of a dispute").

29 See ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 92-362 (1992) (in some circumstances a lawyer is obligated to
explain to the client the freedom to communicate with an opposing party).

1See, e.g., In re Haley, 126 P.3d 1262 (Wash. 2006) (forthrightly summarizing authorities and all of the reasons one might think
the rule means what it says, but noting that jurisdictions considering the question "have generally concluded that the policies
underlying the rule are better served by extending the restriction to lawyers acting pro se"). See also Runsvold v. ldaho State
Bar, 129 Idaho 419, 421, 925 P.2d 1118, 1120 (1996) ("We thus construe the phrase of Rule 4.2, 'in representing a client' to
include the situation in which an attorney is acting pro se because this interpretation better effectuates the purpose of Rule
4.2.").

2 See "Surplusage canon,"” BLACK'S LAW DICTIONARY (11th ed. 2019) ("if possible, every word and every provision in a legal
instrument is to be given effect”), citing ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION
OF LEGAL TEXTS 174 (2012) ("it is no more the court's function to revise by subtraction than by addition").

3See Pinsky v. Statewide Grievance Comm., 216 Conn. 228, 236, 578 A.2d 1075, 1079 (1990) ("plaintiff's letter was a
communication between litigants and that the plaintiff had a right to make such a communication because he was not
representing a client"); In re Benson, 275 Kan. 913, 918, 69 P.3d 544, 548 (2003) ("violation of KRPC 4.2 was not shown to
have occurred, as the rule applies only to acts done '[ijn representing a client."); and Texas Comm. on Prof| Ethics Op. 653
(2016) ("Under the Texas Disciplinary Rules of Professional Conduct, a lawyer who is a party in a legal matter but who does not
represent any other party in the matter may communicate concerning the matter directly with a represented adverse party
without the consent of the adverse party's lawyer.").

4RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 99(1)(b), and cmt. (e) thereto ("A lawyer representing his
or her own interests pro se may communicate with an opposing represented nonclient on the same basis as other principals").

5See, e.g., In re Discipline of Shaeffer, 25 P.3d 191, 199-202 (Nev. 2001), and In re Disciplinary Proceeding Against Haley,
156 Wash. 2d 324, 1267-69; 126 P.3d 1262 (2006).

6See, e.g., Or. Rules of Profl Conduct R. 4.2: "In representing a client or the lawyer's own interests, a lawyer shall not
communicate . . ." (emphasis added).

”See, e.g., Carl A. Pierce, Variations on A Basic Theme: Revisiting the ABA's Revision of Model Rule 4.2 (Part Il), 70 TENN. L.
REV. 321, 324-329 (2003) (tracing the Ethics 2000 Commission's failure to address the problem pointed out by the author and
others and recommending that states adopt a rule with language clearly prohibiting contact by pro se lawyers); Margaret
Raymond, Professional Responsibility for the Pro Se Attorney, 1 ST. MARY'S J. LEGAL MAL. & ETHICS 2, 38 (2011)
(recognizing the split, asserting that the rule does not answer the question and consulting the purpose should be done, but
stating: "It would, of course, be optimal for rule drafters to consider explicitly whether particular rules apply to pro se lawyers.");
and Geoffrey C. Hazard, Jr. & Dana Remus Irwin, Toward A Revised 4.2 No-Contact Rule, 60 HASTINGS L.J. 797, 831 (2009)
(also recognizing this mess and concluding: "We therefore propose changing the text of the Rule from 'In representing a client, a
lawyer shall not . . . ." to 'A lawyer participating in a matter shall not . . . .™).

2L|n re Schaefer, 25 P.3d 191, 199 (Nev. 2001).
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Judges: Authored by Susan Owens. Concurring: James Johnson, Barbara A. Madsen, Bobbe J. Bridge, Charles
W. Johnson, Richard B. Sanders, Tom Chambers. Dissenting: Gerry L Alexander, Mary Fairhurst.

Opinion by: Susan Owens

Opinion

En Banc.

[**1263] [*327] P1 OWENS, J. -- Attorney Jeffrey T. Haley appeals the recommendation of the Disciplinary Board

of the Washington State Bar Association (Board) that he serve two six-month suspensions pursuant to counts 2 and
3 of his disciplinary proceedings. Regarding count 2, the Board determined that Haley was subject to a six-month
suspension for knowingly violating RPC 4.2(a), which provides that, "[i]n representing a client, a lawyer shall not
communicate . . . with a party . . . represented by another lawyer." The Board concluded as to count 3 that Haley
was subject to a six-month suspension for knowingly violating RPC 1.7, which prohibits a lawyer from representing
a client if the representation is "directly adverse to another client” or "may be materially limited by . . . the; lawyer's
own interests." RPC 1.7(a), (b). The Board recommended allowing Haley to serve the two six-month suspensions
concurrently. [***2] The Washington State Bar Association (WSBA) agrees that two six-month suspensions are
appropriate but maintains that the suspensions should run consecutively.

P2 Although we hold that, under RPC 4.2(a), a lawyer acting pro se is prohibited from contacting a party
represented by counsel in the matter, we apply our interpretation [*328] of RPC 4.2(a) prospectively only and
dismiss the violation alleged in count 2. We agree that the presumptive sanction for Haley's knowing violation of
RPC 1.7 is a suspension, but we conclude that a departure from the Board's recommendation is warranted,
particularly in light of the considerable delay in reporting and prosecuting the misconduct. For Haley's violation of
RPC 1.7, we therefore impose a reprimand.

FACTS
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[1] P3 Counts 2 and 3 of the WSBA's complaint against Haley arose out of separate sets of events that occurred in
1996-1997 and 1988-1991, respectively. Haley does not challenge any finding of fact as made by the hearing
examiner or adopted by the Board. Accordingly, such facts are considered verities on appeal to this court. In re
Disciplinary Proceeding Against Brothers, 149 Wn.2d 575, 582, 70 P.3d 940 (2003). 1

[***3] P4 Count 2. In 1994, Haley filed a lawsuit against Carl Highland, the former chief executive officer of a
defunct closely held corporation, Coresoft, of which Haley was formerly a shareholder and board member.
[**1264] Initially, Haley acted pro se in the matter but hired counsel when the case went to trial in November 1995.
After the trial ended, Haley's counsel filed notice of withdrawal and Haley reverted to pro se status as to appeal and
collection issues. Highland was represented by various attorneys at all times during this matter, and Haley knew
that Highland was consistently represented by counsel.

P5 The hearing officer and Board concluded that Haley's improper contact with a represented party arose out of two
incidents. First, while Haley was acting pro se after the trial, he sent a letter to Highland and his wife
proposing [*329] settlement. The letter was dated September 9, 1996, and stated in full as follows:

"I am about to spend approximately $ 25,000 on costs and attorneys fees for the appeal. If the appeal is
successful, the personal earnings of both Ronda Hull and Carl Highland will be subject to garnishment to
satisfy my judgment and the judgment now held by Carl Highland will [***4] be overruled. Also, the amount |
am about the [sic] spend on costs and attorneys fees will be added to the judgment.
"This is the last opportunity to settle the case before | spend the money on the appeal. This settlement offer will
not be open after this week and may be withdrawn at any time if it is not promptly accepted. | am offering that
all claims and judgments between the parties be releases [sic] with no payments. Please respond directly to
me."
Decision Papers (DP) at 38. Highland forwarded the letter to his attorney who, in turn, suggested to Haley that the
letter constituted a violation of RPC 4.2(a) and warned him not to have any further contact with Highland. Second,
on January 31, 1997, Haley again contacted Highland, this time by telephone. Haley left the following voice
message on Highland's phone:

"Carl, this is Jeff Haley . . . .

"I hope your attorneys have told you . . . Jim Bates decided that your judgment against me is collectable only
from my separate assets and | have none; they're all community assets. And, therefore, your judgment is
uncollectable (sic). And the chance for appeal of that determination by Jim Bates has run so you [***5] can't
appeal it . . . so that if the appeal proceeds my position can only improve and yours can only get worse and if
you have nothing collectable . . . there's no chance of ever getting anything collectable. It seems to me that we
ought to settle this case and if we do so Monday . . . there'll be an opportunity on Monday to do so if you're
interested. Give me a call.”
DP at 41.

P6 In his "Amended Findings of Fact and Conclusions of Law," the hearing officer stated that Haley's letter and
phone message were "clearly prohibit[ed]" by RPC 4.2(a), [*330] DP at 46, but he acknowledged that there was
some authority supporting Haley's position that attorneys acting pro se are not subject to the prohibition. DP at 46-
47. Ultimately, in his "Additional Findings of Fact, Application of Standards, and Recommendation," the hearing
officer determined that, "because of the specific language of RPC 4.2 (i.e., 'In representing a client . . . .") and
because of the apparent absence of authority within the state of Washington on this specific issue, Mr. Haley could
have harbored a sincere belief that contacts with a represented opposing party were not prohibited." DP at 63.
Consequently, the hearing officer [***6] concluded that the violation was "negligent" and that the presumptive

1The WSBA's motion to strike the appendix attached to Haley's brief is granted pursuant to RAP 10.3(a)(7), but the motion for
terms of $ 500 is denied. Haley's motion to file additional briefing and submit a declaration of authenticity by Nicholas Corff is
denied. Notably, the substance of the materials disputed in these motions is not germane to our resolution of the issues in this
case.
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sanction was thus a reprimand. Id. (citing ABA, STANDARDS FOR IMPOSING LAWYER SANCTIONS std. 6.33
(1991 & Supp. 1992) (ABA STANDARDS)).

P7 Deleting the hearing officer's conclusion that Haley's violation was negligent, the Board substituted its contrary
determination that "Haley's mental state was knowledge" and that the presumptive sanction was therefore a
suspension. DP at 7 (citing ABA STANDARDS std. 6.32). In doing so, the Board took note that Haley knew
Highland was [**1265] represented by counsel at all times and stated that a "reasonable reading of RPC 4.2
prohibits a lawyer, while representing him [self] or herself, from contacting a represented party.” DP at 7-8. The
Board also faulted Haley for not "taking time to determine whether his conduct was an ethical violation." DP at 8.

P8 Count 3. In 1988, Haley and four other individuals formed Coresoft, a Washington corporation in the software
development business. The four other shareholder/directors were Nicholas Corff, Donald Padleford, Randolph Cerf,
and Bruce Haley. In addition to being a shareholder, board member, and secretary of Coresoft, Haley also [***7]
served as the principal lawyer for the company.

P9 In raising capital for Coresoft, the corporation obtained a $ 75,000 line of credit directly from Key Bank, which
was personally guaranteed by the Coresoft shareholder/directors. This credit was properly secured with a [*331]
security agreement and UCC-1 financing statement, see chapter 62A.9A RCW, and, as a result, Key Bank
maintained a first priority security interest in Coresoft's assets. Additional capital was obtained in the form of $
40,000 loaned to Coresoft by Haley in 1988, the funds for which Haley obtained via personal loan. Haley obtained a
promissory note from Coresoft and a signed UCC-1 financing statement as part of the loan transaction. However,
there was no separate security agreement securing the note, and the UCC-1 financing statement was not filed until
October 1990. 2 Haley's purported security interest had second priority behind Key Bank's interest.

[***8] P10 In late 1990, the Coresoft board of directors came to realize that the company's financial viability was
hopeless. The board concluded that the best option was to form another corporation that would purchase Coresoft's
assets for an amount at least covering the $ 75,000 from Key Bank and, thereby, discharge all personal liability they
had individually incurred by guaranteeing the line of credit. With the agreement or acquiescence of the board, Haley
undertook the following course of action: (1) Haley formed a new corporation, known as Star Software, for the
purpose of purchasing Coresoft's assets while leaving as many liabilities as possible behind; 2 (2) Haley conducted
a foreclosure sale on Coresoft's assets, which he appeared to be in a position to do as a second priority security
interest holder; and (3) acting as Star Software's attorney, the only bidder [*332] at the sale, Haley purchased
Coresoft's assets for an amount that covered both Key Bank's $ 75,000 and the $ 26,000 remaining due on Haley's
$ 40,000 loan to Coresoft. Coresoft became defunct on February 1, 1991.

[***9] P11 Haley concedes that conflicts of interest arose out of this series of events. Specifically, Haley's duty to
Coresoft and its shareholders conflicted with his interests in recovering on his personal loan and in moving
Coresoft's assets to his new client, Star Software, at the lowest possible price. The hearing officer found that Haley
made certain that Star Software took on only those assets and liabilities beneficial to the new company, including
foreclosing on assets not covered by his UCC-1 financing statement. The hearing officer also found Haley's actions
harmful or potentially harmful to Coresoft [**1266] and its shareholders. While the Coresoft board members agreed
to the formation of Star Software and the foreclosure sale, Haley did not obtain an informed written consent from

2Under the Uniform Commercial Code, as adopted in Washington, a security interest in collateral becomes enforceable when
"[tlhe debtor has authenticated a security agreement that provides a description of the collateral." RCW 62A.9A-203(b)(3)(A).
Perfection of a security interest (i.e., acquiring priority over unperfected security interests and lienholders under RCW 62A.9A-
317) generally requires filing a UCC-1 financing statement. RCW 62A.9A-310(a). Given these rules, the absence of a separate
security agreement and Haley's failure to file the UCC-1 financing statement until Coresoft was failing may have allowed
Coresoft to void his security interest; thus, Coresoft and its shareholders might have been in an economic position that was
potentially more favorable than they were aware of.

30f the original Coresoft shareholders, only Haley and his brother Bruce became shareholders in Star Software. The other
Coresoft shareholders declined Haley's invitation to invest in the new company.
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Coresoft before the sale to Star Software. 4 The hearing officer concluded that Haley acted "with knowledge" and
that the presumptive sanction for the violation was a suspension. DP at 64-66 (citing ABA STANDARDS std. 4.32).

[***10] P12 The Board adopted the hearing officer's analysis of the presumptive sanction, but two members of the
Board dissented, contending that Haley's failure to obtain written consent was merely negligent and that a
reprimand would be the appropriate presumptive sanction.

P13 Recommended Sanctions for Counts 2 and 3. The hearing officer found three aggravating factors (prior
disciplinary offense, multiple offenses, and substantial experience) and two mitigating factors (cooperative attitude
and delay in the disciplinary proceedings). See ABA STANDARDS stds. 9.22(a), (d), (i); 9.32(e), (j). The hearing
officer recommended that Haley be reprimanded for the count 2 violation and suspended for 60 days for the count 3
violation. Having [*333] adopted the hearing officer's aggravating and mitigating factors, the Board recommended a
six-month suspension for each count, with the two suspensions to be served concurrently.

ISSUES

P14 1. Does RPC 4.2(a) prohibit a lawyer who is acting pro se from contacting a party who is represented by
counsel? If so, should the rule be applied in the present case?

P15 2. What is the appropriate sanction for Haley's violation of RPC 1.7
ANALYSIS

[2] [3] [4] [5] P16 Standard of Review. [***11] When a lawyer discipline decision by the Board is appealed, this
court has "plenary authority" on review. In re Disciplinary Proceeding Against Whitt, 149 Wn.2d 707, 716, 72 P.3d
173 (2003). While we "do[] not lightly depart from the Board's recommendation," we are "not bound by it." In re
Disciplinary Proceeding Against Tasker, 141 Wn.2d 557, 565, 9 P.3d 822 (2000). The court reviews conclusions of
law de novo. Whitt, 149 Wn.2d at 716-17. We have "the inherent power to promulgate rules of discipline, to
interpret them, and to enforce them." In re Disciplinary Proceeding Against Stroh, 97 Wn.2d 289, 294, 644 P.2d
1161 (1982) (emphasis added); see also ELC 2.1 (recognizing this court's "inherent power to maintain appropriate
standards of professional conduct").

[6] P17 Applicability of RPC 4.2(a) to Lawyer Acting Pro Se. RPC 4.2(a) reads in full as follows:

In representing a client, a lawyer shall not communicate about the subject of the representation with a party the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized [***12] by law to do so.

[*334] The rule is virtually identical to model rule 4.2. See ABA, ANNOTATED MODEL RULES OF
PROFESSIONAL CONDUCT (5th ed. 2003)(ABA ANNOTATED MODEL RULES) rule 4.2. While we have not
formally adopted the commentary to the ABA Annotated Model Rules,we have noted that it "may be 'instructive in
exploring the underlying policy of the rules." In re Disciplinary Proceeding Against Carmick, 146 Wn.2d 582, 595,
48 P.3d 311 (2002) (quoting State v. Hunsaker, 74 Wn. App. 38, 46, 873 P.2d 540 (1994)). As the comment to
model rule 4.2 explains, the rule aims to protect those represented by counsel "against possible overreaching by
other lawyers who are participating in the matter, interference by those lawyers with the client-lawyer relationship
and the uncounselled disclosure of information relating to the representation.” °[**1267] In Carmick, we
acknowledged that "[t]he rule's purpose is to prevent situations in which a represented party is taken advantage of

4None of Coresoft's shareholder/directors are complaining parties in this disciplinary matter. The grievance was filed by
Highland after Haley initiated the litigation described in count 2.

5ABA, ANNOTATED MODEL RULES rule 4.2 cmt. 1, at 417. The annotation to model rule 4.2 summarizes that "Rule 4.2
preserves the lawyer-client relationship, protects clients against overreaching by other lawyers, and reduces the likelihood that
clients will disclose confidential or damaging information." Id. at 418 (citing ABA Formal Ethics Op. 95-396 (1995)).
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by adverse counsel." 146 Wn.2d at 597 (citing Wright v. Group Health Hosp., 103 Wn.2d 192, 197, 691 P.2d 564
(1984)).

[***13] P18 At issue in the present case is whether RPC 4.2(a) applies to lawyers acting pro se -- or, more
precisely, whether a lawyer who is representing himself or herself is, in the words of RPC 4.2(a), "representing a
client." This court has not previously addressed this issue; nor has the WSBA issued an ethics opinion, formal or
informal, on the question. Other jurisdictions that have considered the rule's applicability to lawyers acting pro se
have generally concluded that the policies underlying the rule are better served by extending the restriction to
lawyers acting pro se. See In re Segall, 117 Ill. 2d 1, 5-6, 509 N.E.2d 988, 109 Ill. Dec. 149 (1987); Comm. on
Legal Ethics v. Simmons, 184 W. Va. 183, 185, 399 S.E.2d 894 (1990); Sandstrom v. Sandstrom, 880 P.2d 103,
108-09 (Wyo. 1994); Runsvold v. Idaho State Bar, 129 Idaho 419, 420-21, 925 P.2d 1118 [*335] ( 1996); Vickery
v. Comm'n for Lawyer Discipline, 5 S.W.3d 241, 259 (Tex. Ct. App. 1999); In re Discipline of Schaefer, 117 Nev.
496, 507-08, 25 P.3d 191 (2001).

P19 Haley asks this court to take the contrary view and hold that the plain meaning [***14] of the word "client" in
RPC 4.2(a) precludes application of the rule to a lawyer acting pro se. The word “client" is variously defined as "(a)
person or entity that employs a professional for advice or help in that professional's line of work,” BLACK'S LAW
DICTIONARY 271 (8th ed. 2004), and "a person who engages the professional advice or services of another.”
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 422 (2002). Thus, for
the rule to apply to lawyers acting pro se, such lawyers would, in effect, be employing or engaging themselves for
advice, help, or services. This, as Haley contends, suggests that lawyers who are acting pro se are excluded from
the scope of the rule because such lawyers have no client.

P20 In the alternative, Haley maintains that, even if RPC 4.2(a) were construed to restrict pro se lawyers from
contacting represented parties, we should conclude that the rule as applied to him, a lawyer proceeding pro se, was
unconstitutionally vague, violating his constitutional due process rights. Such a resolution finds support in Schaefer,
117 Nev. 496. There, the Nevada State Supreme Court relied on the principle that "a statute or [***15] rule is
impermissibly vague if it 'either forbids or requires the doing of an act in terms so vague that men of common
intelligence must necessarily guess at its meaning and differ as to its application.™ Id. at 511 (quoting Connally v.
Gen. Constr. Co., 269 U.S. 385, 391, 46 S. Ct. 126, 70 L. Ed. 322 (1926)). ® The [*336] Schaefer court based its
determination that Nevada's Supreme Court Rule 182, a rule identical to RPC 4.2(a), was unconstitutionally vague
on "the absence of clear guidance" from the Nevada State Supreme Court and on "the existence of conflicting
authority from other jurisdictions." 117 Nev. at 512; see State Bar of Tex. v. Tinning, 875 S.W.2d 403, 408 (Tex.
App. 1994) [**1268] (applying standard that "statute, rule, regulation, or order is fatally vague only when it exposes
a potential actor to some risk or detriment without giving fair warning of the nature of the proscribed conduct"); see
also In re Ruffalo, 390 U.S. 544, 552, 88 S. Ct. 1222, 20 L. Ed. 2d 117 (1968) (holding that, in state disbarment
proceeding, "absence of fair notice as to the reach of the grievance procedure" violated attorney's [***16] due
process rights).

P21 Both factors relied on in Schaefer are present here. First, as noted above, no prior opinion of this court has
addressed the application of RPC 4.2(a) to lawyers proceeding [***17] pro se. Second, in late 1996 and early 1997
when Haley contacted Highland, authority permitting such contacts counterbalanced the prohibitions then existing
from four jurisdictions. See Segall, 117 Ill. 2d at 5-6 (1987); Simmons, 184 W. Va. at 185; Sandstrom, 880 P.2d at

6 The dissent recalls that in Haley v. Medical Disciplinary Board, 117 Wn.2d 720, 818 P.2d 1062 (1991), we cited Connally but
nevertheless "affirmed sanctions against a physician for violating a statute prohibiting "moral turpitude™ although we recognized
‘'uncertainties associated with' the statutory language in question." Dissent at 353 (quoting Haley, 117 Wn.2d at 740). The
dissent fails to acknowledge, however, that more recently in In re Disciplinary Proceeding Against Halverson, 140 Wn.2d 475,
998 P.2d 833 (2000), this court distinguished Haley and declined to find a violation of RLD 1.1 ("Commission of Act of Moral
Turpitude™) because "a bright-line rule prohibiting attorney-client sexual relations [did] not exist." Id. at 491-92.
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108-09; Runsvold, 129 Idaho at 420-21. / The comment to rule 2-100 of the California RPC, a rule identical to RPC
4.2(a) in all material respects, explicitly permits a lawyer proceeding pro se to contact a represented party:

[T]he rule does not prohibit a [lawyer] who is also a party to a legal matter from directly or indirectly
communicating on his or her own behalf with a represented party. Such a member has independent rights as a
party which should not be abrogated because of his or her professional status. To prevent any possible abuse
in such situations, the counsel for the opposing party may advise that party (1) about the risks and benefits of
communications with a lawyer-party, and (2) not to accept or engage in communications with the lawyer-party.

[*337] Cal. RPC 2-100 discussion P2. Likewise, a comment [***18] to the restatement specifically provides that
"[a] lawyer representing his or her own interests pro se may communicate with an opposing represented nonclient
on the same basis as other principals." RESTATEMENT (THIRD) OF THE LAW: THE LAW GOVERNING
LAWYERS § 99 cmt. e at 73 (2000).

P22 Alongside these explicit statements permitting the questioned contact, other authorities supported a reasonable
inference that our RPC 4.2(a) did not foreclose a pro se lawyer's communication with a represented opposing party.
For example, the comparable rule in Oregon, DR 7-104(A)(1), put lawyers acting pro se squarely within the rule's
ambit:

(A) During the course of the lawyer's representation of a client, a lawyer shall not:

(1) Communicate or cause another to communicate . . . with a person the [***19] lawyer knows to be
represented by a lawyer. . . . This prohibition includes a lawyer representing the lawyer's own interests.

8 [***21]

The absence of an explicit prohibition in RPC 4.2(a) could have suggested that Washington's rule was narrower in
scope than Oregon's and did not apply to lawyers acting pro se. Additionally, the commentary to model rule 4.2
includes the statement that "[p]arties to a matter may communicate directly with each other." ABA, ANNOTATED
MODEL RULES rule 4.2 cmt. 4, at 417. Unlike the commentary to the restatement and to California's RPC 2-100,
this comment does not pointedly refer to a lawyer-party acting pro se; consequently, the breadth of the statement
permits an inference that all parties may communicate unreservedly with each other. Finally, the holding in Pinsky
v. Statewide Grievance Committee, 216 Conn. 228, 578 A.2d 1075 (1990), appears to call into question the policy
concerns supporting the [**1269] application [*338] of RPC 4.2(a) to lawyers acting pro se. In Pinsky, the
Connecticut State Supreme Court concluded that a represented lawyer-party had not violated an identical version of
RPC 4.2(a) when he directly contacted his landlord, [**20] who was also represented by counsel, during an
eviction matter. The Pinsky court took note that "(c)ontact between litigants . . . is specifically authorized by the
comments under rule 4.2" and concluded that Pinsky was not "representing a client™ as stated in the rule. Id. at
236. The Pinsky court thus determined that communication between a represented lawyer-party and a represented
nonlawyer party did not conflict with a key purpose of RPC 4.2(a)-- the protection of a represented nonlawyer party
from "possible overreaching by other lawyers who are participating in the matter." ABA, ANNOTATED MODEL
RULES rule 4.2 cmt. 1, at 417. Because the Pinsky decision did not address why contacts from a lawyer acting pro

7 Looking no further than these four cases, the dissent ignores the counterbalancing authority found in rules, commentaries, and
case law from other jurisdictions. Dissent at 352.

8 In re Conduct of Smith, 318 Or. 47, 49 n.1, 861 P.2d 1013 (1993) (quoting DR 7-104(A)(1). Oregon's RPC 4.2 (adopted
effective Jan. 1, 2005) likewise makes explicit that the prohibition applies to lawyers acting pro se: "In representing a client or the
lawyer's own interests, a lawyer shall not communicate . . . with a person the lawyer knows to be represented by a lawyer. . . ."
(Emphasis added.)
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se would pose a greater threat of overreaching than would contacts from a represented lawyer-party,  Pinsky
provides further equivocal authority on the application of RPC 4.2(a) to lawyers acting pro se.

[7] P23 In sum, consistent with the resolution of the same issue in Schaefer we hold that a lawyer acting pro se is
"representing a client" for purposes of RPC 4.2(a), but given the absence of a prior decision from this court, along
with the presence of conflicting or equivocal authority from other jurisdictions and legal commentaries, we find the
rule impermissibly vague as to its applicability to pro se attorneys and thus apply our interpretation of the rule
prospectively only. 10 We therefore dismiss the violation alleged in [*339] count 2. We need not reach Haley's
alternative contention that the application of RPC 4.2(a) to his communications with Highland violated his free
speech rights.

[***22] [8] [9] [10] P24 Sanction Analysis for Violation of RPC 1.7 Our court has determined that the ABA
Standards should guide our determination of appropriate sanctions in bar disciplinary cases. In re Disciplinary
Proceeding Against Johnson, 114 Wn.2d 737, 745, 790 P.2d 1227 (1990); In re Disciplinary Proceeding Against
Halverson, 140 Wn.2d 475, 492, 998 P.2d 833 (2000). Under the ABA Standards, after misconduct is found, the
court performs a two-part analysis. Halverson, 140 Wn.2d at 492-93. First, the court determines the presumptive
sanction based on the ethical duty violated, the attorney's mental state, and the extent of actual or potential harm
caused by the conduct. Id. Second, the court considers aggravating and mitigating factors, which may alter the
presumptive sanction or decrease or lengthen a suspension. Id. at 496; see ABA STANDARDS stds. 9.22, 9.32.
The court will generally adopt the Board's recommended sanction unless the sanction departs significantly from
sanctions imposed in other cases or the Board was not unanimous in its decision. See In re Disciplinary
Proceeding Against Kuvara, 149 Wn.2d 237, 259, 66 P.3d 1057 (2003) [***23] (holding that the court would "retain
the Noble factors of proportionality and degree of unanimity, but discard the remaining three as redundant due to
the existence of similar provisions in the Standards and the ELC"); In re Disciplinary Proceeding Against Noble,
100 Wn.2d 88, 95-96, 667 P.2d 608 (1983) (identifying five factors to be considered in determining appropriate
sanction).

[**1270] [11] [12] P25 The determination of the presumptive sanction is straightforward. Haley concedes that his
dual representation of Coresoft and Star Software was prohibited by RPC 1.7(a) and his representation of Coresoft
was materially limited under RPC 1.7(b) by his own interest in [*340] foreclosing on his security interest and
transferring Coresoft's assets to Star Software. Therefore, we look to the presumptive sanctions for conflict of
interest violations under RPC 1.7:

Suspension is generally appropriate when a lawyer knows of a conflict of interest and does not fully disclose to
a client the possible effect of that conflict, and causes injury or potential injury to a client.

Reprimand is generally appropriate when a lawyer is negligent in determining whether the
representation [***24] of a client may be materially affected by the lawyer's own interests, or whether the
representation will adversely affect another client, and causes injury or potential injury to a client.

ABA STANDARDS stds. 4.32, 4.33 (emphasis added). As to Haley's mental state, the hearing officer concluded
that Haley "could not have reasonably believed that the representation of his own interests as a secured party (if,
indeed, he was a secured party) or that his role as lawyer for, officer of, and shareholder of Star Software were not
directly adverse to, or materially limited by his responsibilities to Coresoft." DP at 47. Haley offers no argument that

9That a lawyer-party seeks representation may at least suggest that he or she does not have "the superior knowledge and skill
of the opposing lawyer" in the subject of the litigation, a circumstance that would arguably diminish the risk of overreaching in the
represented lawyer-party's contacts with other represented parties. Pinsky, 216 Conn. at 236.

10We join the dissent's rejection of "the position taken by Justice Sanders in his concurring opinion that attorney discipline is a
punishment scheme and therefore is subject to the rule of lenity -- a criminal law doctrine." Dissent at 354. As we stated in Inre
Disciplinary Proceeding Against Noble, 100 Wn.2d 88, 667 P.2d 608 (1983), "because we are committed to the proposition that
discipline is not imposed as punishment for the misconduct, then our primary concern is with protecting the public and deterring
other lawyers from similar misconduct.” Id. at 95.
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he failed to recognize that the conflicts of interest existed, and the conclusion by the Board and hearing officer that
Haley knew there was a conflict is well supported by the record. In particular, Haley went to members of Coresoft's
board of directors for oral authorization regarding some of his actions. It is also undisputed that Haley's actions
created the potential for harm to Coresoft and its shareholder/directors. Consequently, Haley is subject to standard
4.32, which makes suspension the presumptive sanction when a lawyer [***25] knows of a conflict and causes
potential injury to a client. 11

[*341] P26 Having determined that suspension is the presumptive sanction under the ABA Standards, we next
turn to the aggravating and mitigating factors under standards 9.22 and 9.32. The hearing officer determined that
three aggravating factors were present: a prior disciplinary offense, multiple offenses, and substantial experience in
practice. See ABA Standards stds. 9.22(a), (d), (i). The hearing officer identified as mitigating factors Haley's
cooperative [***26] attitude and the substantial delay in the proceedings. See id. at stds. 9.32(e), (j).

[13] P27 As an initial matter, we note that the "prior disciplinary offense" aggravating factor is no longer present
given our resolution of the RPC 4.2(a) issue. In finding that Haley had a prior disciplinary offense, the hearing
examiner relied on an unrelated violation of RPC 4.2(a) for which Haley was censured in 1999. The conduct
underlying that violation occurred in March 1996, and the subsequent grievance was filed sometime before May 10,
1996, when it was reported to Haley. See Ex. 27. Conversely, the findings of fact indicate that Highland's grievance
against Haley relating to the violation of RPC 1.7 could not have been made to the WSBA earlier than July 1996.
See DP at 68 (noting the two grievances leading to this matter were filed in July 1996 and February 1997). We have
previously held that an after-the-fact offense operates as a prior offense for aggravating factor purposes as long as
the lawyer knew he or she was under investigation for the older offense when committing the more recent offense.
Brothers, 149 Wn.2d at 586. However, that holding has no application [***27] in this case because nothing in the
record suggests that [**1271] Haley was under investigation for the RPC 1.7 violation when the so-called "prior
offense" (Haley's March 1996 violation of RPC 4.2) occurred. As a result, we are left to consider only the two
remaining mitigating and aggravating factors.

[14] P28 The mitigating factors present in this case, in particular the delay in the disciplinary proceedings, are
significant enough to justify altering the presumptive sanction. In Tasker, this court found the delay in prosecution
"so substantial® and "so compelling” as to reduce the presumptive [*342] sanction from disbarment to a two-year
suspension. 141 Wn.2d at 570. Tasker's violations occurred and began to be investigated by the WSBA in 1993-
1994. Id. at 561-62. However, the WSBA's formal complaint against Tasker was not filed until February 1998. Id.
at 562. In relying on delay as the factor tipping the balance toward suspension, the court recognized that Tasker did
not cause the delay, that he was subject to the opprobrium of his legal community in the interim, and that the delay
resulted from understaffing and slack prosecution by the WSBA. Id. at 568. [***28] Here, Haley's violation of RPC
1.7 occurred in 1990-1991 but was not reported to the WSBA until July 1996. The formal complaint was not filed
until November 21, 2000. Thus, the delay between the grievances and formal complaint in both Tasker and this
case spanned approximately four years. We must also take note that the substantial delay between Haley's
violations and the grievance have now resulted in a near 15-year delay in resolving this case, which weighs heavily
in favor of altering the presumptive sanction. 12

[15] P29 In contrast to the substantial delay factor, the two remaining aggravating factors are relatively insignificant
in this case. First, the "substantial experience in practice" aggravating factor [***29] is not marked by an
exceedingly long period of prior practice. Haley became a member of the Washington bar in 1979 and began
practicing law in 1982. Thus, at the time of the violation of RPC 1.7, Haley had been in practice approximately 8 to

11 Haley does contend that the Board erred in concluding that his violation of RPC 1.7 was done knowingly, suggesting that he
was merely negligent in failing to obtain written consent rather than oral consent. This argument is without merit. There is no
intent element related to obtaining informed written consent, which either exists or does not. If written consent does exist, there
is simply no violation of the RPCs, and the ABA Standards for imposing discipline are inapplicable.

12Haley agreed not to present argument regarding the "substantial delay" factor in consideration for an extension of time before
review by the Board. Clerk's Papers at 371. However, substantial delay is an unchallenged finding by the hearing officer, and
this court remains free to consider its effect.
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10 years. Second, the "multiple offenses" aggravating factor is largely obviated by our holding that Haley did not
violate RPC 4.2(a). Instead, we are left only with the hearing officer's finding that "each count itself reflects multiple
events constituting misconduct." DP at 67. While Haley's violation of RPC 1.7(a) and (b) occurred more than once
during his representation of Coresoft between 1988 and 1991, we cannot [*343] conclude that this fact weighs
strongly against altering the presumptive sanction.

[16] P30 After establishing the presumptive sanction and weighing the mitigating and aggravating factors, we
consider whether, in light of the two remaining Noble factors of proportionality and Board unanimity, the Board's
recommendation should be altered. Kuvara, 149 Wn.2d at 259; Noble, 100 Wn.2d at 95-96. We are not persuaded
that a downward departure from the presumptive sanction of suspension would be disproportionate [***30] under
these circumstances. As to unanimity, the Board was split as to the RPC 1.7 violation, with an 11-member majority
recommending suspension and 2 dissenting members recommending reprimand. In considering the unanimity of
the Board, we give less deference to the decision of a divided board. Whitt, 149 Wn.2d at 723. Although the
division was not especially marked in this case, the lack of unanimity supports altering the presumptive sanction
from suspension to reprimand. In sum, the substantial weight of the mitigating factors over the aggravating factors,
along with the considerations required by the two Noble factors, leads us to conclude that reprimand rather than
suspension is the appropriate sanction for Haley's violation of RPC 1.7.

CONCLUSION

P31 We hold that RPC 4.2(a) prohibits a lawyer who is representing his own interests [**1272] in a matter from
contacting another party whom he knows to be represented by counsel. However, because we conclude that RPC
4.2(a) was impermissibly vague as applied to Haley, we apply our interpretation of RPC 4.2(a) prospectively only
and thus dismiss count 2 in the complaint. We further conclude that, although the presumptive sanction [***31] for
Haley's knowing violation of RPC 1.7 is suspension, the mitigating factors, in particular the extensive delay in both
reporting and prosecution, demand a more lenient sanction. We therefore depart from the Board's recommendation
of a six-month [*344] suspension and impose a reprimand for Haley's violation of RPC 1.7.

C. Johnson, Bridge, Chambers, and J.M. Johnson, JJ., concur.

Concur by: MADSEN; SANDERS

Concur

P32 MADSEN, J. (concurring) -- | agree with part one of Justice Sanders' concurrence. This court currently has a
new set of RPCs pending before it. Because | agree with the majority that the better policy is to include self-
represented lawyers within the prohibition of RPC 4.2(a), | would revise that rule in conjunction with the review of
the RPCs and avoid the issue of prospectivity.

P33 SANDERS, J. (concurring) -- The majority holds that self-represented lawyers are "representing a client" under
RPC 4.2(a) and therefore may not contact a represented party. But it refrains from sanctioning Haley, implicitly
holding that the scope of RPC 4.2(a) is ambiguous. | concur only in the result, because the majority incorrectly
construes RPC 4.2(a). The plain language of RPC 4.2(a) exempts self-represented lawyers. And the rule of lenity
requires strict and narrow construction [***32] of an ambiguous penal statute. We must apply RPC 4.2(a)
prospectively just as we apply it today.

. THE PLAIN LANGUAGE OF RPC 4.2(a) PERMITS SELF-REPRESENTED LAWYERS TO CONTACT
REPRESENTED PARTIES

P34 Court rules like the Code of Professional Responsibility "are subject to the same principles of construction as
are statutes." In re Disciplinary Proceeding Against McGlothlen, 99 Wn.2d 515, 522, 663 P.2d 1330 (1983). Thus,
when interpreting a rule we give "the words their ordinary meaning, reading the language as a whole and seeking to
give effect to all of it." Heinemann v. Whitman County Dist. Court, 105 Wn.2d 796, 802, 718 P.2d 789 (1986). If the
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plain language of the rule is unambiguous, additional interpretation is unnecessary. See Nevers v. Fireside, Inc.,
133 Wn.2d 804, 815, [*345] 947 P.2d 721 (1997); Rest. Dev., Inc. v. Cananwill, Inc., 150 Wn.2d 674, 682-87, 80
P.3d 598 (2003).

P35 The plain language of RPC 4.2(a) unambiguously exempts self-represented lawyers. "In representing a client,
a lawyer shall not communicate about the subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless [***33] the lawyer has the consent of the other lawyer or is
authorized by law to do so." RPC 4.2(a) (emphasis added). A "client" is "a person who consults or engages the
services of a legal advisor,” WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 422 (2002), or a "person or
entity that employs a professional for advice or help in that professional's line of wort." BLACK'S LAW
DICTIONARY 271 (8th ed. 2004). In other words, a "client" is a third party who engages a lawyer. Because self-
represented lawyers have no client, see Somers v. Statewide Grievance Comm., 245 Conn. 277, 287, 715 A.2d
712 (1998), under RPC 4.2(a) they may contact a represented party.

P36 The majority concedes that RPC 4.2(a) applies only when a lawyer is "representing a client" but nonetheless
construes it to cover self-represented lawyers. Majority at 338. Apparently, the majority concludes that self-
represented lawyers are "employing or engaging themselves for advice, help, or services." Id. at 335.

P37 This ingenious bit of legal fiction illustrates the wisdom of avoiding interpretations "conceivable in the
metaphysical sense” when the plain language of a statute "is both [**1273] necessary and sufficient." Burton v.
Lehman, 153 Wn.2d 416, 423, 103 P.3d 1230 (2005). [***34] Assuming that a self-represented lawyer represents a
“"client" certainly produces the majority's preferred outcome. Unfortunately, it does so only at the expense of
coherence. Lawyers cannot retain themselves any more than pro se litigants can claim legal malpractice or
ineffective assistance of counsel. See, e.g., Faretta v. California, 422 U.S. 806, 834 n.46, 95 S. Ct. 2525, 45 L. Ed.
2d 562 (1975) (holding that "a defendant who elects to represent himself cannot thereafter complain [*346] that the
quality of his own defense amounted to a denial of 'effective assistance of counsel™); State v. DeWeese, 117
Wn.2d 369, 379, 816 P.2d 1 (1991); Gall v. Parker, 231 F.3d 265, 320 (6th Cir. 2000). Undoubtedly, wise lawyers
follow their own counsel. But it is a neat trick indeed to advise oneself.

P38 The majority's claim to follow an emerging majority rule is unavailing. Indeed, it cites decisions from six states
concluding that self-represented lawyers are their own clients. See In re Segall, 117 Ill. 2d 1, 509 N.E.2d 988, 109
lll. Dec. 149 (1987); Comm. on Legal Ethics v. Simmons, 184 W. Va. 183, 399 S.E.2d 894 (1990); [***35]
Sandstrom v. Sandstrom, 880 P.2d 103 (Wyo. 1994); Runsvold v. Idaho State Bar, 129 Idaho 419, 925 P.2d 1118
(1996); Vickery v. Comm'n for Lawyer Discipline, 5 S.W.3d 241 (Tex. App. 1999); In re Discipline of Schaefer, 117
Nev. 496, 25 P.3d 191 (2001). But none offers any more convincing a rationale for this curious conclusion than the
majority. Conclusory statements cannot substitute for legal reasoning, and another court's error cannot justify our
own.

P39 Likewise, the majority's reliance on the "purpose” of RPC 4.2(a) is misplaced. As the author of the court rules,
we are "in a position to reveal the actual meaning which was sought to be conveyed." Heinemann, 105 Wn.2d at
802. But in the interest of certainty and consistency, we approach them "as though they had been drafted by the
Legislature." Id. Whatever the purpose of RPC 4.2(a), it cannot extend to persons and actions its plain language
excludes. We may not expand the scope of a rule by fiat. If we conclude that self-represented lawyers should not
contact represented parties, we should simply rewrite the rule to clearly prohibit that conduct. [***36] Other states
have already done so. Compare CAL. R. PROF. COND. 2-100 discussion § 2 (explicitly permitting self-represented
lawyers to contact represented parties) with In re Conduct of Smith, 318 Ore. 47, 53 n.5, 861 P.2d 1013 (1993)
(noting that DR 7-102, Oregon's equivalent to RPC 4.2, "was amended effective January 1991, to add the phrase,
‘or in representing the lawyer's [*347] own interests™). Lawyers should not have to read slip opinions to divine their
professional obligations.

II. THE RULE OF LENITY REQUIRES A CONSTRUCTION OF RPC 4.2(a) EXEMPTING SELF-REPRESENTED
LAWYERS
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P40 Even assuming that the plain language of RPC 4.2(a) is somehow ambiguous, the rule of lenity requires a strict
and narrow construction exempting self-represented lawyers. The rule of lenity is a venerable canon of statutory
interpretation, requiring courts "to interpret ambiguous criminal statutes in the defendant's favor." In re Pers.
Restraint of Stenson, 153 Wn.2d 137, 149 n.7, 102 P.3d 151 (2004). See also United States v. Enmons, 410 U.S.
396, 411, 93 S. Ct. 1007, 35 L. Ed. 2d 379 (1973) ("This being a criminal statute, it must be strictly construed, and
any [***37] ambiguity must be resolved in favor of lenity."); Bell v. United States, 349 U.S. 81, 83, 75 S. Ct. 620, 99
L. Ed. 905 (1955) (holding "ambiguity should be resolved in favor of lenity"). While the Rules of Professional
Conduct are only "quasi-criminal," In re Discipline of Little, 40 Wn.2d 421, 430, 244 P.2d 255 (1952), the rule of
lenity applies to both criminal and quasi-criminal statutes. Village of Hoffman Estates v. Flipside, Hoffman Estates,
Inc., 455 U.S. 489, 498-99, 102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982). The deciding factor is the nature of the
sanction imposed.

P41 As a general rule, courts apply the rule of lenity to any statute imposing penal [**1274] sanctions. See, e.g.,
Kahler v. Kernes, 42 Wn. App. 303, 308, 711 P.2d 1043 (1985) (applying rule of lenity to civil statute imposing penal
sanction). "We are mindful of the maxim that penal statutes should be strictly construed.” United States v. Cook,
384 U.S. 257, 262, 86 S. Ct. 1412, 16 L. Ed. 2d 516 (1966). And see Roberta S. Karmel, Creating Law at the
Securities and Exchange Commission: The Lawyer as Prosecutor, [***38] 61 LAW & CONTEMP. PROBS. 33, 34
n.6 (1998) (noting that courts "have sometimes used the doctrine of lenity to interpret a statute narrowly in a civil
case because the statute also has criminal sanctions"). A statute is penal if it "can be punished by
imprisonment [*348] and/or a fine" and remedial if it "provides for the remission of penalties and affords a remedy
for the enforcement of rights and the redress of injuries.” State v. Eilts, 94 Wn.2d 489, 494 n.3, 617 P.2d 993
(1980).

P42 The Rules of Professional Conduct are penal because they concern punishing an offender, not compensating a
victim. Professional discipline "is punitive, unavoidably so, despite the fact that it is not designed for that purpose."”
Little, 40 Wn.2d at 430. See also In re Ruffalo, 390 U.S. 544, 550, 88 S. Ct. 1222, 20 L. Ed. 2d 117 (1968) (noting
that disbarment "is a punishment or penalty imposed on the lawyer"); In re Fordham, 423 Mass. 481, 668 N.E.2d
816, 824 (1996) (stating that disciplinary sanctions constitute a punishment or penalty); Stegall v. Miss. State Bar,
618 So. 2d 1291, 1294 (Miss. 1993); In re Disciplinary Proceeding Against Rentel, 107 Wn.2d 276, 282, 729 P.2d
615 (1986); [***39] Gay v. Va. State Bar, 239 Va. 401, 389 S.E.2d 470 (1990) (referring to lawyer sanctions as
"punishments"); Comm. on Legal Ethics v. Hobbs, 190 W. Va. 606, 439 S.E.2d 629, 634 (1993) (considering what
steps would "appropriately punish" the attorney); and People v. Senn, 824 P.2d 822, 825 (Colo. 1992) (holding that
"disciplinary proceedings supplement the work of the criminal courts to maintain respect for the rule of law and
protect the public"). See also Nguyen v. Dep't of Health, 144 Wn.2d 516, 525, 29 P.3d 689 (2001) (characterizing
medical discipline as "quasi-criminal" and penal); Commonwealth v. Lundergan, 847 S.W.2d 729, 731 (Ky. 1993)
(finding Kentucky's Legislative Ethics Act a "penal statute” to which "the 'rule of lenity' is applicable"); Julie Rose
O'Sullivan, Professional Discipline for Law Firms? A Response to Professor Schneyer's Proposal, 16 GEO. J.
LEGAL ETHICS 1, 14 (2002) (noting that "disciplinary proceedings seek many of the aims of criminal law and
employ similarly punitive and stigmatizing penalties"). While the "purpose of disciplining an attorney is not [***40]
primarily to punish the wrongdoer," In re Disciplinary Proceeding Against Selden, 107 Wn.2d 246, 253, 728 P.2d
1036 (1986) (emphasis added), punishment is an important [*349] purpose -- and a necessary consequence -- of
professional discipline.

P43 Courts have long recognized that disbarment is "penal in its nature" and subject to the rule of lenity. Moutray v.
People, 162 1ll. 194, 198, 44 N.E. 496 (1896) (holding statutes authorizing disbarment must be "strictly construed,
and not extended by implication to things not expressly within their terms"). See also Ruffalo, 390 U.S. at 550-51
("Disbarment . . . is a punishment or penalty imposed on the lawyer" involving "adversary proceedings of a quasi-
criminal nature."); Charlton v. Fed. Trade Comm'n, 177 U.S. App. D.C. 418, 543 F.2d 903, 906 (1976)); In re
McBride, 602 A.2d 626, 640-41 (D.C. 1992) (applying rule of lenity to statute governing disbarment). The same;
holds for all other sanctions. "Because attorney suspension is a quasi-criminal punishment in character, any
disciplinary rules used to impose this sanction on attorneys must be strictly construed resolving [***41] ambiguities
in favor of the person charged." United States v. Brown, 72 F.3d 25, 29 (5th Cir. 1995); In re Thalheim, 853 F.2d
383, 388 (5th Cir. 1988).
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P44 In his dissent, Chief Justice Alexander suggests that the Rules of Professional Conduct can tolerate a degree
of vagueness. Dissent at 353-54. But RPC 4.2(a) is not vague. It is ambiguous. And the Rules of Professional
Conduct certainly cannot tolerate ambiguity.

[**1275] P45 A statute is ambiguous if it "refers to P, P can alternatively encompass either a or b, and it is beyond
dispute that the defendant did a" and vague if it "refers to X, but we cannot tell whether the disputed event is an X."
Lawrence M. Solan, Law, Language, and Lenity, 40 WM. AND MARY L. REV. 57, 62, 78 (1998). No one disputes
what Haley did: While representing himself, he contacted a represented party. The only question is whether the
term "representing a client” encompasses self-represented lawyers, as well as lawyers representing third parties.
And if the term "representing a client" is "susceptible to more than one reasonable meaning," it is ambiguous. City
of Seattle v. Guay, 150 Wn.2d 288, 300, 76 P.3d 231 (2003). [***42]

[*350] P46 Courts routinely apply the rule of lenity to ambiguous statutes. See, e.g., United States v. Granderson,

511 U.S. 39, 114 S. Ct. 1259, 127 L. Ed. 2d 611 (1994) (applying lenity because statutory term ambiguous). And
see generally Lawrence M. Solan, supra, at 117-20. And the rule of lenity is peculiarly appropriate to the Rules of
Professional Conduct. We have recognized that "in a disciplinary proceeding, all doubts should be resolved in favor
of the attorney.” In re Disciplinary Proceeding Against Krogh, 85 Wn.2d 462, 483, 536 P.2d 578 (1975). See also
In re Discipline of Little, 40 Wn.2d 421, 430, 244 P.2d 255 (1952). Because lawyers "are subject to professional
discipline only for acts that are described as prohibited in an applicable lawyer code, statute, or rule of court," courts
"should be circumspect in avoiding overbroad readings or resorting to standards other than those fairly
encompassed within an applicable lawyer code." RESTATEMENT (THIRD) OF THE LAW: THE LAW GOVERNING
LAWYERS § 5 cmts. b, ¢ at 49, 50 (2000). See also Bruce A. Green, [***43] The Criminal Regulation of Lawyers,
67 FORDHAM L. REV. 327, 387 (1998) (suggesting "courts should be more accommodating of professional norms
than the restatement contemplates” when interpreting ambiguous rules of professional conduct). Application of the
rule of lenity reflects that caution. It demands that we adopt the stricter, narrower construction, excluding self-
represented lawyers.

[ll. CONCLUSION

P47 The majority objects to the plain language of RPC 4.2(a) only because it believes that permitting self-
represented lawyers to contact represented parties would violate the "purpose" of the rule. But the putative "spirit
and intent" of a rule can trump only a "strained and unlikely" interpretation. State v. Wittenbarger, 124 Wn.2d 467,
485, 880 P.2d 517 (1994). And the plain language of RPC 4.2(a) is neither strained nor unlikely. It prohibits a lawyer
representing a client -- but not a self-represented lawyer -- from contacting a represented party. As the majority
concedes, [*351] several commentators and courts have found the plain language of essentially identical rules
entirely unambiguous. Majority at 336-38. See, e.g., Pinsky v. Statewide Grievance Comm., 216 Conn. 228, 236,
578 A.2d 1075 (1990); [***44] CAL. R. PROF. COND. 2-100 discussion § 2; and RESTATEMENT (THIRD) OF
THE LAW: THE LAW GOVERNING LAWYERS § 99 cmt. e at 73 (2000). We must not manufacture ambiguity and
rely on legal fictions to arrive at a. preferred result. Especially when we may simply write that result into law.

P48 | therefore concur in result.

Dissent by: ALEXANDER

Dissent

P49 ALEXANDER, C.J. (dissenting) -- | agree; with the majority that RPC 4.2(a) prohibits lawyers who are
representing themselves from communicating directly with opposing, represented parties unless they first obtain the
consent of the parties' counsel. | disagree, however, with the majority's decision to limit application of this important
rule to future violators. | know of no authority that supports imposition of a rule of professional conduct prospectively
only. | believe, therefore, that this court should suspend Jeffrey Haley from the practice of law for his violation of
RPC 4.2(a). The violation [**1276] is especially egregious in light of Haley's claim that he "studied the rule" before
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directly contacting his opposing party, 13 and in view of the fact that he contacted the party a second time after the
party's lawyer [***45] warned him that doing so would violate RPC 4.2(a). Because the majority concludes that
Haley should not be subjected to discipline for a violation of RPC 4.2(a), | dissent.

P50 The majority correctly observes that among states considering the question with which we are here presented,
[*352] the prevailing trend has been to apply RPC 4.2(a) to attorneys acting pro se, as was Haley, [***46] and not
just to attorneys representing someone other than themselves. The majority acknowledges, additionally, that in late
1996 and early 1997, when Haley twice attempted to negotiate a settlement without going through the opposing
party's lawyer, at least four jurisdictions already had concluded that RPC 4.2(a) prohibited such contacts. Yet none
of the four jurisdictions mentioned by the majority applied the rule to pro se attorneys on a prospective basis only,
as the majority does here. Rather, all four jurisdictions applied the rule to the facts before them, as this court should
do. See Runsvold v. Idaho State Bar, 129 ldaho 419, 421, 925 P.2d 1118 (1996) (attorney reprimanded because
Idaho's version of RPC 4.2(a) "applies to prevent the pro se attorney from directly contacting a represented
opposing party"); Inre Segall, 117 Ill. 2d 1, 6, 509 N.E.2d 988, 109 Ill. Dec. 149 (1987) ("A party, having employed
counsel to act as an intermediary between himself and opposing counsel, does not lose the protection of the rule
merely because opposing counsel is also a party to the litigation. Consequently, an attorney who is himself a litigant
may be [***47] disciplined . . . when, as in the case at bar, he directly contacts an opposing party without
permission from that party's counsel.”); Comm. on Legal Ethics v. Simmons, 184 W.Va. 183, 185, 399 S.E.2d 894
(1990) (attorney suspended for six months); Sandstrom v. Sandstrom, 880 P.2d 103, 109 (Wyo. 1994) (district
court did not err in applying RPC 4.2 to prohibit an attorney from contacting his wife during their divorce). These
four opinions, all cited by the majority, are sound and make it clear that at the time Haley engaged in the prohibited
conduct, the weight of authority supported the disciplining of violators and did not even hint at the prospective-only
application embraced by the majority in this case. In shielding Haley from application of RPC 4.2(a), the majority
borrows from the reasoning of the Nevada Supreme Court in In re Discipline of Schaefer, 117 Nev. 496, 25 P.3d
191 (2001). There, the Nevada court declined to punish an attorney's violation of the Nevada equivalent of [*353]
RPC 4.2(a) because of (a) the "absence of clear guidance" from the court and (b) "conflicting authority from other
jurisdictions" as to whether the [***48] rule applied to pro se attorneys. Schaefer, 117 Nev. at 512, 501. In effect,
the majority establishes a new test: if there is any doubt about how a rule will be construed, a violator will not be
punished. That is a dangerous message to send.

P51 Furthermore, whereas the Schaefer court relied on due process principles articulated by the United States
Supreme Court in Connally 14 in applying the Nevada rule prospectively, it is worth noting that this court has never
drawn from Connally the proposition that discipline is inappropriate just because a rule is being interpreted for the
first time. In fact, in Haley v. Medical Disciplinary Board, 117 Wn.2d 720, 818 P.2d 1062 (1991), the only discipline
case in which this court cited Connally, we affirmed sanctions against a physician for violating a statute [**1277]
prohibiting "moral turpitude™ although we recognized "uncertainties associated with" the statutory language in
question. Haley, 117 Wn.2d at 740. Thus, this court has previously declined to interpret Connally in the way the
Nevada court did in Schaefer and the majority does here -- as if professional license holders [***49] have a due
process right to avoid discipline simply because a court is newly construing the rule in question. Such an
interpretation will have far-reaching impact, as many discipline cases that come before this court raise an issue of
construction. In declining to sanction Haley for violating RPC 4.2(a), despite the fact that Haley had "studied" the
rule and should have known that the prevailing construction prohibited his conduct, the majority suggests that
questionable conduct will be tolerated as long as there is no prior Washington court decision exactly on point.

13See Br. of Resp't Lawyer at 16: "Before contacting Mr. Highland directly, | studied the rule. Being a person of common
intelligence, | relied on the plain meaning of the rule." See also Reply Br. of Resp't Lawyer at 10: "Counsel for the Bar
Association repeatedly asserts that | did no legal research or insufficient legal research on Rule 4.2. This position could not be
more wrong. | read the rule with great care before | took action." Finally, on page 11 of his reply, Haley said, "I studied the rule
and it was perfectly clear on the issue before me. Under modern rule of law, this meant that there was no reason to do more
research.”

14 Connally v. Gen. Constr. Co., 269 U.S. 385, 46 S. Ct. 126, 70 L. Ed. 322 (1926).
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P52 We must remember that our purpose in disciplining attorneys is to "protect the public and to preserve
confidence in the legal system.™ In re Disciplinary Proceeding [*354] Against Curran, 115 Wn.2d 747, 762, 801
P.2d 962 (1990) (quoting In re Disciplinary Proceeding Against Rentel, 107 Wn.2d 276, 282, 729 P.2d 615
(1986)). [***50] In Curran, an attorney argued that he should not be punished for violating RLD 1.1(a) because, in
forbidding actions that reflect "disregard for the rule of law," the rule was unconstitutionally vague. 1d. at 758. This
court said, "[W]e choose to give these words a narrowing construction. . . . This law is not so vague as to be
unconstitutional, given this limiting construction.” Id. We noted that "a statute will not be considered
unconstitutionally vague just because it is difficult to determine whether certain marginal offenses are within the
meaning of the language under attack." Id. at 759 (citing Jordan v. DeGeorge, 341 U.S. 223, 231, 71 S. Ct. 703,
95 L. Ed. 886 (1951)). This court suspended the attorney, Curran, saying, "Standards may be used in lawyer
disciplinary cases which would be impermissibly vague in other contexts." Id. (citing Zauderer v. Office of
Disciplinary Counsel, 471 U.S. 626, 666, 105 S. Ct. 2265, 85 L. Ed. 2d 652 (1985)) (Brennan, J., dissenting)). Just
as we disciplined Curran there, despite uncertainty about the rule in question, so should Haley be disciplined for
violating RPC 4.2(a) in order to "protect the public and to preserve [***51] confidence in the legal system."
Curran, 115 Wn.2d at 762 (emphasis omitted) (quoting Rentel, 107 Wn.2d at 282).

P53 Curran also weighs against the position taken by Justice Sanders in his concurring opinion that attorney
discipline is a punishment scheme and therefore is subject to the rule of lenity -- a criminal law doctrine. We said in
that case, "[T]he purposes of bar discipline do not precisely duplicate the purposes of the criminal law." Curran,
115 Wn.2d at 762 (citing In re Disciplinary Proceeding Against Brown, 97 Wn.2d 273, 275, 644 P.2d 669 (1982)).
More notably, we have said numerous times that "punishment is not a proper basis for discipline." Brown, 97
Whn.2d at 275 (citing In re Disciplinary Proceedings Against Purvis, 51 Wn.2d 206, 223, 316 P.2d 1081 (1957)). In
In re Disbarment of Beakley, 6 Wn.2d 410, 424, 107 P.2d 1097 (1940), we said:

[*355] Neither disbarment nor suspension is ordered for the purpose of punishment, but wholly for the
protection of the public. When a matter such as this comes before the court, the question presented is not:
What punishment should be inflicted on this man? The question [***52] presented to each of its judges is
simply this: Can I, in view of what has been clearly shown as to this man's conduct, conscientiously participate
in continuing to hold him out to the public as worthy of that confidence which a client is compelled to repose in
his attorney?

Thus, this court has long rejected the notion that attorney discipline is penal, and the concurrence cannot point to

any discipline case in which, we have applied the rule of lenity to resolve ambiguity in the attorney's favor.

P54 In sum, because the purpose of attorney discipline is to protect the public, it is our duty to enforce RPC 4.2(a)
in this case. [**1278] The majority provides no authority for applying RPC 4.2(a) to pro se attorneys prospectively
only. I would apply the rule to Haley and suspend him for six months.

Fairhurst, J., concurs with Alexander, C.J.

End of Document
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undeterred, on December 15, 2025, Mr. Melone filed a Motion for Permission to Appeal (50
pages) with the Hearing Panel.

In his Motion for Permission to Appeal, Mr. Melone argues that before the Hearing Panel
hears the evidence, the Supreme Court should determine whether he was “not representing a

991

client”! and whether various “rules™ [emphasis added] do not apply because, according to him,
he appeared pro se. In very large part, the Motion for Permission to Appeal makes the same
arguments Mr. Melone made, and the Supreme Court denied, in his Verified Complaint for
Extraordinary Relief.
I1. Interlocutory Appeals from A Hearing Panel to the Vermont Supreme Court

In proceedings in the Professional Responsibility Program, in very limited circumstances,
the Vermont Supreme Court may hear all or part of case before the Hearing Panel has entered a
final order. However, the Supreme Court greatly disfavors piecemeal appeals and, as a result,
there are only three very narrow ways to transfer a legal question from the Hearing Panel to the
Supreme Court. First, under V.R.A.P. 5(a)(1), the parties and the Hearing Panel may stipulate to
an interlocutory appeal. Second, under V.R.A.P. 5(b)(2), a party may move for permission to
appeal. Finally, under V.R.A.P. 5.1, when there is a “collateral final order” involving a
controlling question of law, and there are substantial grounds for a difference opinion, the
Hearing Panel may grant a party’s motion for an interlocutory appeal. In all three circumstances,

interlocutory appeal is allowed only if the appeal will materially advance the termination of the

litigation.

Respondent’s Motion for Permission to Appeal, p. 1.
2 Id,p. 1.
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A. V.R.A.P. 5(a)(1)

V.R.A.P. 5(a)(1) allows disciplinary counsel, the respondent and the Hearing Panel to
agree that a legal question in the case merits immediate appellate review because “the Supreme
Court’s disposition would finally dispose of the action in at least one alternative.” There is no
such agreement in this case. As a result, the Hearing Panel may not certify a question of law to
the Supreme Court before the entry of a final order.

B. V.R.A.P. 5(b)(1)
In the absence of a stipulation, if a moving party demonstrates to a hearing panel that
there is a controlling question of law about which there exists a substantial ground for a
difference of opinion, and an immediate appeal will materially advance the termination of the
litigation, a hearing panel may grant a motion for permission to appeal.
C. V.R.A.P.5.1

Finally, the collateral order doctrine, recognized in V.R.A.P. 5.1(a)(1), is an exception to

the general rule barring interlocutory appeals. The doctrine traces its origins to Cohen v.

Beneficial Indust. Loan Corp., 337 U.S. 541 (1949). The doctrine is narrow, and only allows

appeals to resolve crucial, separable issues that would be lost if the appellant had to wait for the
entire case to end. For example, decisions on qualified immunity or double jeopardy sometimes
come within the collateral order doctrine. In order to qualify, the appeal must conclusively
determine a disputed question, be separate from the main case’s merits, and be unreviewable
later.

III.  Mr. Melone’s Motion for Permission to Appeal

Mr. Melone’s Motion for Permission to Appeal fails to state whether his motion is based
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on V.R.A.P. 5(a)(1), V.R.A.P. 5(b)(1) or V.R.A.P.5.1.

Likewise, his motion never addresses the fact that he made the same arguments in his
Verified Complaint for Extraordinary Relief, and the Supreme Court refused to consider those
arguments.

In the absence of clarity from Mr. Melone, I assume that he does not rely on V.R.A.P.
5(a)(1) because there is no stipulation, and he does not rely on V.R.A.P.5.1 because he does not
assert there is a collateral final order. As result, I assume that Mr. Melone’s motion is based on
V.R.A.P. 5(b)(1).

IV.  Mr. Melone’s Motion for Permission to Appeal Only Address the No Contact Rule,
V.R.Pr.C. 4.2

Mr. Melone asserts there is a controlling question of law about which there exists a
substantial ground for a difference of opinion. He asserts that there is a “fundamental and
controlling question of whether certain rules [emphasis added] apply when Respondent is not
representing a client.””

However, it is important to note that Mr. Melone only cites cases or authorities which
discuss the no contact rule set forth in V.R.Pr.C. 4.2. In his 50 page motion, he cites no cases or
authorities regarding any other Rule of Professional Conduct.

V. Mr. Melone Represented Various Business Organizations and Was Not Pro Se
A corporation or a limited liability company is a distinct person, separate from its owners.

Business organizations own assets, incur debts, enter into contracts and can be taxed

independently from their owners. Business organizations provide owners with limited liability

} Id,p. 1.
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and, in many instances, continue beyond their owners’ lives. The entire purpose of Mr. Melone’s
more than 80 limited liability companies was to limit his personal liability by creating separate
legal persons. We can be sure that if a judgment creditor of one Mr. Melone’s limited liability
companies asserted that Mr. Melone was personally liable for a judgement against one of his
limited liability companies, Mr. Melone would object and say he was separate from the company.
In the actions which resulted in the Petition, Mr. Melone did not represent himself, he
represented a variety of limited liability corporations, all of which are legal persons separate and
distinct from Mr. Melone.

VI.  Even if Mr. Melone Was Pro Se, There Is Not Substantial Ground for a Difference
of Opinion as to Whether the No Contact Rule Applies to Pro Se Attorneys

All but one of the courts which have considered the question of whether the no contact
rule applies to a pro se attorney have ruled that it does. See In re Steele, 181 N.E.3d 976, 980
(Ind. 2022) (holding a pro se lawyer is subject to the no-contact rule); In re Disciplinary Action
Against Lucas, 789 N.W.2d 73, 76 (N.D. 2010) (“Most courts have held Rule 4.2 applies to
attorneys representing themselves because it is consistent with the purpose of the rule.”); In re
Disciplinary Action Against Haley, 126 P.3d 1262, 1269 (Wash. 2006) (“We hold that RPC
4.2(a) prohibits a lawyer who is representing his own interests in a matter from contacting

another party whom he knows to be represented by counsel”); In re Discipline of Schaefer, 25

P.3d 191, 199 - 200 (Nev. 2001) (“[T]he purposes of the rule are better served by applying it to

lawyers who are representing themselves.”); Runsvold v. Idaho State Bar, 925 P.2d 1118, 1120

(Id. 1996) (“[W]e hold that a pro se lawyer/litigant does represent a client when representing

himself or herself in a matter; thus, LR.P.C. 4.2 applies to prevent the pro se attorney from
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directly contacting a represented opposing party”’); Sandstrom v. Sandstrom, 880 P.2d 103 (Wyo.

1994) (same); In re Segall, 509 N.E.2d 988, 990 (Il. 1987) (same); see also, Medina Cnty. Bar

Ass’n v. Cameron, 958 N.E.2d 138, 140 - 41, 141 n.1 (Ohio 2011) (stating, in dicta, that a pro se

lawyer is subject to the no-contact rule); Ruth v. Comm’n for Law. Discipline, 696 S.W.3d 233,
238 - 39 (Tex. App. 2024), review granted June 20, 2025.

The sole exception to the near uniform case law is Pinsky v. Statewide Grievance

Comm., 578 A.2d 1075, 1079 (Conn. 1990) which held that the no-contact rule did not apply
when the lawyer was representing himself.

At this point, I am required to note that Mr. Melone’s comments regarding the cases on
the no contact rule are inaccurate and grossly overstated. For instance, he cites In re Disciplinary
Action Against Haley in support of his position.* In fact, in Washington, a pro se lawyer who
directly communicates with an opposing party has been subject to discipline since 2006. The fact
that almost twenty years ago the Washington Supreme Court decided to “apply our interpretation
of the rule prospectively™ does not obscure the fact that every court that has addressed this
question since Pinsky did so in 1990 has ruled against the argument made by Mr. Melone.

Similarly, Mr. Melone cites ABA Comm. On Ethics & Pro. Resp., Formal Op. 22-502
(2022) in support of his position. However, in Formal Opinion 22-502, the ABA Ethics
Committee determined “the language of the Rule and its established purposes lead to the

conclusion that the Rule applies to pro se lawyers.” It went on to say that “[t]here are decades

4 Id,p.5.
Haley, at 338.
6 Formal Op. 22-502 (2022), p. 1.
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worth of disciplinary cases, civil cases and ethics opinions concluding that a lawyer acting in a
pro se capacity may not communicate directly with a represented adversary or other represented
person about the subject of the representation without the consent of that person’s lawyer, unless

the communication is authorized by law or court order.””’

The committee reasoned that “[p]ro se
lawyers represent themselves as ‘a client,” and direct pro se lawyer-to-represented person
communication in such circumstances can result in a substantial risk of overreaching, disruption
of the represented person’s client-lawyer relationship, and acquisition of uncounselled
disclosures.™ The fact that one member of the committee dissented from this opinion does not
mean a substantial ground for a difference of opinion on this topic.

Finally, this brings us to Mr. Melone’s comments about Bar Counsel Michael Kennedy’s
blog allegedly “recommending a rule change.”” What Mr. Kennedy said was that while “I tend
to agree” with the dissent to Formal Opinion 22-502, “I don’t disagree with the conclusion that a
no-contact rule should apply to self-represented lawyers.” As to Mr. Melone’s claim that Mr.
Kennedy recommended a rule change, the most Mr. Kennedy said was: “ABA opinion concludes
that the ‘no contact’ rule applies to self-represented lawyers. Should we amend Vermont’s rule?”

What then did the dissent to Formal Opinion 22-502 say? Among other things it said

“[a]pplying Rule 4.2 to pro se lawyers is supported by compelling policy arguments.”'’ The only

point of the dissent was that the language of the Rule should be clearer. The dissent did not, as

’ Id,p.4.

8 Id.,p.3.

Motion for Permission to Appeal, p. 5.
10 Formal Op. 22-502 (2022), p. 7.
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Mr. Melone suggests, assert that a pro se lawyer should be free to contact a represented person.

In summary, V.R.A.P. 5(b)(1) requires “substantial grounds for a difference of opinion,”
something substantially more than a single case or commentary suggesting that the Rule 4.2
should be better drafted.

VII. An Immediate Appeal Will Not Materially Advance the Termination of the
Litigation

Contrary to what Mr. Melone’s motion suggests, this case involves far more than an
alleged violation of the no contact rule. This alleged violation appears in Count VII of the
Petition, which contains eight counts. As a result, in the highly unlikely event that the Hearing
Panel or the Supreme Court should rule that Mr. Melone (1) was pro se and (2) V.R.Pr.C. 4.2
does not apply to pro se lawyers, the Hearing Panel would still have to determine whether
Thomas Melone’s:
. claims in the Public Utilities Commission that the Town of Bennington and its
officials, agents and employees engaged in criminal conduct violated Rules 3.3(a),
3.5(d), 4.5 and 8.4(d);"'

. communications with ML and DJ violated Rules 4.5 and 8.4(d);"

. site preparation without a Certificate of Public Good and his “not credible”
testimony in the Public Utility Commission violated Rule 3.3, 3.5(d) and 8.4(d);"

. March 24, 2025 email to Public Utility Commission Chair Ed McNamara violated

i Count I of the Petition.
12 Count II of the Petition.
13 Count III of the Petition.
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Rule 3.5(b)(1);"

. conduct with respect to the Bennington High Project violated Rules 3.1, 3.3(a)(1),
4.4(a) and 8.4(d);"

. statements to Screening Counsel Strauss with respect to Merrill Bent’s complaint
to the Professional Responsibility Program violated Rules 3.3(a)(1), 4.4(a) and
8.4(d);'° and

. persistent and deliberate violations of the Rules of Professional Conduct violated
Rule 8.4(d)."”

VIII. Conclusion
Before this matter is considered by the Supreme Court, the Hearing Panel should
consider, and rule upon, all allegations of misconduct and, in the event of findings of
misconduct, rule upon the appropriate sanction. Thomas Melone’s Motion for Permission to
Appeal fails to meet the requirements of V.R.A.P. 5(a)(1), 5(b)(1) or 5.1 and should be denied.
Dated: December 29, 2025
/s/Michael F. Hanley
Michael F. Hanley
Conflict Disciplinary Counsel
Plante & Hanley, P.C.
Post Office Box 708
White River Junction, VT 05001

802-295-3151, Ext. 102
mthanley@plantehanley.com

14 Count IV of the Petition.
15 Count V of the Petition.
16 Count VI of the Petition.

17 Count VIII of the Petition.
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re Thomas Melone ) PRB No. 120-2025

)
)

RESPONDENT’S MOTION TO VACATE THE ORDER OF JANUARY 5, 2026

Respondent, Thomas Melone, respectfully requests that the Hearing Panel vacate its order
of January 5, 2026 (the “Order”) (which was served on Respondent on January 6, 2026) regarding
Respondent’s motion for permission to appeal (1) to allow Respondent to file a reply to Mr.
Hanley’s opposition as provided by the Vermont Rules of Civil Procedure before ruling on the
motion, and (2) because the Order crucially misquotes A.O. 9, Rule 13 (as explained below, the
word “only” does not appear in Rule 13.)

INTRODUCTION

This case was initiated by a complaint filed by Attorney Merrill Bent, who claimed she
was compelled to do by and under color of State law, i.e., VRPC 8.3. Ms. Bent filed the complaint
shortly after two things happened. First, Respondent made a filing on January 10, 2025 with
Vermont Public Utility Commission (“PUC”) publicly disclosing alleged government malfeasance
(which filing forms the sole basis for Count I). Second, in a subsequent filing with the PUC on
January 29, 2025, Respondent disclosed that Bennington Town Manager, Stuart Hurd, implicated
an attorney in the alleged cover-up involving the expiration of the Bennington Town Plan (which
filing relates to Count VI). See Exhibit 1 (“We believe we have sufficient documentation and a
legal opinion supporting our position. It’s not a lie if one believes what one’s saying.”)

Respondent’s filing stated that “presumably” the opinion is from Merrill Bent. In her reply,
Merrill Bent stated: “Petitioner speculates that this must mean that the undersigned counsel has
provided a legal opinion to the Town relating to the validity of the Town Plan. Town Counsel’s

99 ]

communications with its client are protected by attorney-client privilege.”" Attorney Bent neither

admitted nor denied that she provided the legal opinion that Mr. Hurd claimed that it had. Attorney

! See, Ms. Bent’s reply memorandum in support of motion to strike, PUC docket 24-3517 at 7
(February 11, 2025).
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Stasny’s motion to quash in this case, however, strongly implies that the “legal opinion” was in
fact given by Merrill Bent or someone in her firm. And Mr. Hurd’s stated reliance on the legal
opinion may have waived any attorney-client privilege that may have otherwise applied.?> And if
Ms. Bent was in fact involved in furthering the town’s alleged malfeasance, then the crime-tort-

fraud exception to the attorney-client privilege may apply in any event.>.

I The Hearing Panel’s order “erod[es] the principle of party presentation so basic to
our system of adjudication,” Arizona v. California, 530 U.S. 392, 413 (2000), and
eliminates Respondent’s right under V.R.C.P. Rule 7(b)(4) to reply.

Respondent filed and served a motion for permission to appeal on December 15, 2025.

V.R.C.P. Rule 7(b)(4) provides:

Memorandum in Opposition. Any party opposed to the granting of a written
dispositive motion, including a motion for summary judgment under Rule 56, shall
file a memorandum in opposition thereto not more than 30 days after service of the
motion, unless otherwise ordered by the court. A memorandum in opposition to any
nondispositive motion shall be filed not more than 14 days after service of the
motion, unless otherwise ordered by the court. Any party may file a reply to a
memorandum in opposition, including a memorandum in opposition to a
motion for summary judgment under Rule 56(b), within 14 days after service
of the memorandum. The court may also allow a surreply memorandum if the
memorandum would assist in clarifying the issues, particularly where the party
seeking to file the memorandum is addressing newly raised factual or legal
arguments by the opposing party.

(Emphasis added).

Mr. Hanley filed opposition on December 29, 2025.

Under V.R.C.P 7(b)(4), Respondent was entitled to file a reply to Mr. Hanley’s opposition
within 14 days of December 29, i.e., by January 12, 2026. Yet on January 5, 2026, the Hearing
Panel denied the motion and did so on grounds not argued by Mr. Hanley.

Mr. Hanley argued that “in very limited circumstances, the Vermont Supreme Court may
hear all or part of case before the Hearing Panel has entered a final order.” Opp. at 2. He then

discussed three possible bases for interlocutory appeal. Respondent agrees that the three bases

2 United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir.) (criminal defendant waived privilege
when he asserted that he had a good faith belief that his actions were legal), cert. denied, 502 U.S.
813 116 L. Ed. 2d 39, 112 S. Ct. 63 (1991).

See e.g., United States v. Spinosa, No. 21 CR 206, 2021 U.S. Dist. LEXIS 120141, *14-15
(S.D.N.Y. 2021).
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described by Mr. Hanley are appropriate bases for interlocutory appeal even in this case, and are
so ingrained in federal and state practice as to be an essential element of fair process.* See, e.g.,
Will v. Hallock, 546 U.S. 345, 352 (2006) stating that a collateral order appeal is appropriate an
individual is subject to (as here) “the enormous prosecutorial power of the Government to subject
an individual ‘to embarrassment, expense and ordeal . . . compelling him to live in a continuing

299

state of anxiety.”” (internal citations omitted). The United States Supreme Court stated that “the
only way to alleviate these consequences of the Government's superior position was by collateral
order appeal.” Id. It “boils down to a judgment about the value of the interests that would be lost
through rigorous application of a final judgment requirement.” /d. at 351-352.

The Hearing Panel’s January 5 order (which itself constitutes a collateral order on the issue
of appealability) is now the second time in this case that the Hearing Panel has decided a motion
on grounds not presented by either Respondent or Mr. Hanley, or without a prior request from the
Hearing Panel to brief a specific issue that the Hearing Panel would like to have addressed that
was not raised by either Respondent or Mr. Hanley.

The Hearing Panel’s two orders “erod[e] the principle of party presentation so basic to our
system of adjudication.” Arizona v. California, 530 U.S. 392, 413 (2000). Put another way, such
a process is simply unfair, especially in a case in which the stakes are extraordinarily high as here,
and have the potential to ripple through like an earthquake to the Respondent’s licenses to practice

law in the States of California, Connecticut, New Jersey, New York, Florida, Pennsylvania and

Massachusetts.

* Vermont Rules of Appellate Procedure Rule 1 states:

(a) Scope of Rules. These rules govern procedure in all appeals to the Supreme Court from
the Superior Court or an administrative board or agency and in matters of original
jurisdiction unless expressly modified by rule or statute.

(b) Rules Do Not Affect Jurisdiction. These rules do not extend or limit the Supreme

Court’s jurisdiction.

(c) Terminology. For the purpose of appeals under these rules:

(1) the term “superior court” includes the Civil, Criminal, Family, and Environmental

Divisions of the Superior Court, and also includes the Probate Division or any

administrative board or agency when an appeal is taken from a decision in which an appeal

is permitted by law.
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I1. The Hearing Panel’s Order Is Based Upon Language That Does Not Appear In Rule
13.

The Hearing Panel’s January 5 order seems to put a lot of weight on Administrative Order
No. 9’s statement that “Disciplinary proceedings are neither civil nor criminal but are sui generis.”
Order at 1. That statement does not mean there is no process unless specifically provided.
Disciplinary proceedings are “unique” because they have historically been considered to be a cross
between criminal and civil actions. In In re Ruffalo, 390 U.S. 544, 551 (1968), the attorney
disciplinary proceeding was characterized as quasi-criminal for purposes of procedural due
process. Id. (“These are adversary proceedings of a quasi-criminal nature. Cf. In re Gault, 387 U.S.
1, 33. The charge must be known before the proceedings commence.”) In other words, the law
has struggled with whether the higher due process protections applicable to criminal actions should
apply in part to disciplinary proceedings. See In re Cordova-Gonzalez, 996 F.2d 1334, 1336 (1st
Cir. 1993) (noting that the due process rights of the respondent “do not extend so far as to guarantee
the full panoply of rights afforded to an accused in a criminal case” (quoting Razatos v. Colo.
Supreme Court, 746 F.2d 1429, 1435 (10th Cir. 1984))).

The Hearing Panel states:

Rule 13 E. states specifically that “only final decisions of the hearing panel which
fully dispose of an entire proceeding may be appealed.”

(Emphasis in original.)

Based upon what is posted on Lexis/Nexis as the current Rule 13, the Hearing Panel has
misquoted the Rule in critical part. As posted on Lexis/Nexis, see Exhibit 2, the Rule does not
use the word “only.”

The Hearing Panel’s order is plain error and should be vacated. If the Hearing Panel wishes
for further briefing on the issue of appealability, it certainly has the right to ask Respondent and
Mr. Hanley to provide that briefing.

Moreover, in addition to erroneously adding the word “only”, the Hearing Panel ignores
the fact that the words “may be appealed,” are followed by “as of right.” In other words, the actual
language only states the general rule that a final decision disposing of an entire proceeding is

4
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appealable as of right. It does not, as the Hearing Panel implies state that such an appeal is the
only appeal.

Respondent respectfully requests that the Hearing Panel vacate the January 5, 2026, order,
allow the Respondent to reply to Mr. Hanley’s opposition within 14 days of the date that the
Hearing Panel vacates the January 5, 2026 order, and issue a list of any additional issues that the

Hearing Panel wishes Respondent and Mr. Hanley to provide further briefing on.

Respectfully Submitted,

/s/ Thomas Melone

Thomas Melone

601 S Ocean Blvd

Delray Beach, FL 33483

(212) 681-1120
Thomas.Melone@AllcoUS.com
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---------- Forwarded message ---------

From: Stuart Hurd <shurd@benningtonvt.org>

Date: Tue, Oct 15, 2024 at 4:44 AM

Subject: RE: Town Website

To: Joey Kulkin <jkulkin71@gmail.com>, Ned <edwardnperkins@gmail.com>

We believe we have sufficient documentation and a legal opinion supporting our position. It’s not a
lie if one believes what one’s saying. We’re moving on. Enjoy the day.

Stuart A. Hurd
Town Manager
Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Monday, October 14, 2024 7:02 PM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website

A79


mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:edwardnperkins@gmail.com
mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:shurd@benningtonvt.org
mailto:edwardnperkins@gmail.com

*** This email originated outside your organization. **%*
Do not click links or open attachments unless you recognize the sender and know the content
is safe.

Hi, Stu, you just lied to the public again about the town plan which expired on 10/6/23.

This time you said the town plan is valid in the eyes of the state.

Please produce communications from the state confirming what you just said. Because it's a
lie.

We've got the documents.

You don't.

Thanks!

On Fri, Oct 11, 2024 at 3:22 PM Joey Kulkin <jkulkin71(@gmail.com> wrote:

Hi, Stu, someone from your staff replaced the cover page on the state database in recent
days but it's still based on a lie.

QUESTIONS:
e On what day did a member of your staff upload the ACCD database with this new
cover page?

e Who uploaded it?
e Who authorized this person to make the change?

REQUEST:
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¢ Please provide email authorization by you to the member of staff who uploaded this
new (and false) cover page.

On Wed, Oct 9, 2024 at 10:57 AM Stuart Hurd <shurd@benningtonvt.org> wrote:

The Plan is valid until 2026. Have a great day.

Stuart A. Hurd

Town Manager
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Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Wednesday, October 9, 2024 10:38 AM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website

*#% This email originated outside your organization. ***
Do not click links or open attachments unless you recognize the sender and know the
content is safe.

I was wrong: the photo is from the SVSU meeting dealing with Shaftsbury Elementary.

See, it's not hard to admit wrongdoing.

That's all you had to do with the Town Plan but it's too late for simple apologies.

On Wed, Oct 9, 2024 at 10:10 AM Joey Kulkin <jkulkin71(@gmail.com> wrote:

Hi, Stu,

I have a few questions ...

Last week several people went to the town website and saw that the cover page of the
adopted 2015 town plan was changed.

A82


mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:shurd@benningtonvt.org
mailto:edwardnperkins@gmail.com
mailto:jkulkin71@gmail.com

This was done without an official action of the Select Board and the citizens of
Bennington definitely didn't know about it.

Questions:

1, On what day was the cover page changed?
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2, Who went into the system and uploaded the new cover page?

3, Who gave authorization to upload the new cover page?

4, Please send over the email giving authorization to upload the new cover page.

Thank you,

Joey

This was the Shaftsbury Select Board meeting last night.

Just wait till the people of Bennington wake up, and it's happening.
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CONFIDENTIALITY/DISCLOSURE NOTICE: This message is intended for the use of
the individual or entity to which it is addressed and may contain information that is
confidential, privileged and exempt from disclosure under applicable law. If the reader of
this message is not the intended recipient, you are hereby notified that any printing,
copying, dissemination, distribution, disclosure or forwarding of this communication is
strictly prohibited. If you have received this communication in error, please contact the
sender immediately and delete it from your system. Please note that this email message,
along with any response or reply, may be considered public record, and thus, subject to
disclosure under the Vermont Public Records Law (1 V.S.A. §§ 315-320).

CONFIDENTIALITY/DISCLOSURE NOTICE: This message is intended for the use of the
individual or entity to which it is addressed and may contain information that is confidential,
privileged and exempt from disclosure under applicable law. If the reader of this message is
not the intended recipient, you are hereby notified that any printing, copying, dissemination,
distribution, disclosure or forwarding of this communication is strictly prohibited. If you have
received this communication in error, please contact the sender immediately and delete it from
your system. Please note that this email message, along with any response or reply, may be
considered public record, and thus, subject to disclosure under the Vermont Public Records
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Law (1 V.S.A. §§ 315-320).
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EXHIBIT 2
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Vt. A.O. 9 Rule 13

Current with rule changes received through December 12, 2025

VT - Vermont State & Federal Court Rules > Supreme Court Administrative Orders and Rules >
Administrative Orders of the Supreme Court > Administrative Order No. 9. Permanent Rules
Governing Establishment and Operation of the Professional Responsibility Program >

Rule 13. Disciplinary and Disability Proceedings

A. Investigation and Notice. If initial review pursuant to Rule 14.A indicates that an investigation is
warranted, the matter must be referred to disciplinary counsel with notice to complainant and respondent.
All investigations and disciplinary or disability proceedings are conducted or supervised by disciplinary
counsel. Disciplinary counsel must provide respondent with a copy of the complaint or otherwise notify
respondent in writing of the substance of the matter under investigation unless disciplinary counsel
determines that there is a substantial likelihood that a client would be harmed, evidence would be
destroyed, or for other good cause. If respondent is not subject to the jurisdiction of the Court, and if the
allegations or information, if true, would constitute misconduct or disability, the matter must be referred to
the appropriate entity in the jurisdiction in which the lawyer is admitted.

B. Review by Disciplinary Counsel. Following an investigation, disciplinary counsel may dismiss the
complaint, refer it to the Bar Assistance Program or other dispute resolution program, initiate formal
disciplinary or disability proceedings in accordance with Rule 13.D, or initiate disability proceedings in
accordance with Rule 25. Disciplinary counsel must inform the complainant of the disposition of the
complaint and reasons.

C. Probable Cause Review. Disciplinary counsel’s decision to proceed with a petition of misconduct shall
be reviewed for probable cause by a hearing panel assigned by the chair of the Board pursuant to a fixed
rotation, and such review shall be based upon written application and affidavit setting forth a factual basis
for the charges. If the panel finds probable cause to believe that a violation has occurred, disciplinary
counsel shall present formal charges to a different hearing panel assigned by the chair of the Board, unless
a stipulation to misconduct is earlier submitted.

D. Formal Proceedings.

() Filing of charges; notice to complainant. Disciplinary counsel may initiate formal disciplinary
proceedings either: (a) by filing with the Board facts stipulated to by the respondent, along with any
proposed legal conclusions and recommended sanction which disciplinary counsel and respondent,
either separately or jointly, would like the hearing panel to consider; or (b) by filing with the Board and
serving upon respondent a petition of misconduct which is sufficiently clear to inform respondent of the
alleged misconduct and the rules alleged to have been violated.

Disciplinary counsel shall inform the complainant of the filing of formal charges against the respondent.

(2) Assignment of hearing panel. Upon receipt of the stipulation or petition, the Board shall assign
the matter to a hearing panel pursuant to a fixed rotation. Substitution of members will be allowed only
in the event of conflicts of interest or unavailability.

(3) Answer. If proceedings are initiated by petition, respondent shall serve an answer upon
disciplinary counsel and file the original with the Board within 20 days after the service of the petition,
unless the time is extended by the chair of the hearing panel. In the event the respondent fails to
answer within the prescribed time, the charges shall be deemed admitted, unless good cause is shown.
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(4) Hearing. If an answer to a petition of misconduct is filed, the hearing panel shall serve a notice of
hearing upon disciplinary counsel and respondent, stating the date and place of hearing at least 25
days in advance thereof. If stipulated facts are filed, the hearing may be scheduled sooner at the
discretion of the chair. The notice of hearing on a petition of misconduct shall state that the respondent
is entitled to be represented by a lawyer, to cross-examine witnesses, and to present evidence.
Disciplinary counsel shall further inform the complainant of the date and place of the hearing. The
hearing shall be recorded.

(5) Hearing panel decision; service; finality:

(&) Where proceedings have been initiated by stipulated facts, the hearing panel shall review the
stipulation and either: (i) reject the stipulation, in which case the parties may amend and resubmit it,
or disciplinary counsel may reinstitute proceedings by filing a petition of misconduct in accordance
with this rule; or (ii) accept the stipulation and adopt it as its own findings of fact, although the panel
may take further evidence on the issue of sanctions.

(b) Where proceedings have been initiated by petition, disciplinary counsel shall have the burden
of proving the alleged violations by clear and convincing evidence. In its discretion, the hearing
panel may bifurcate the hearing in order to consider evidence relevant to the charged violations
separately from evidence relevant to sanctions.

(c) The hearing panel shall in every case issue a decision containing its findings of fact,
conclusions of law, and the sanction imposed, if any, within 60 days after the conclusion of the
hearing. The panel shall promptly serve its decision on disciplinary counsel and the respondent,
and submit a copy, together with a record of its proceedings, pleadings and briefs, if any were
submitted, to the Board for filing with the Court. The Board shall promptly inform the complainant of
the decision and provide a copy to the complainant if so requested. If no appeal is served and filed
within 30 days of the hearing panel decision, and the Court does not otherwise order review on its
own motion, the decision shall become final, and shall have the same force and effect as an order
of the Court.

E. Review by the Court. All final decisions of the hearing panel which fully dispose of an entire
proceeding may be appealed as of right to the Court by respondent or disciplinary counsel pursuant to the
Vermont Rules of Appellate Procedure, which rules shall govern the proceedings on appeal except where
these rules establish a different procedure. To the extent applicable, all references in the Vermont Rules of
Appellate Procedure to the superior court shall be deemed to be a reference to the hearing panel, and all
references to the clerk of the superior court shall be deemed to be a reference to the chair of the hearing
panel.

History

If no appeal or petition for review is filed with the Court, the Court may order review on its own motion
within 30 days of the date the hearing panel decision is filed with the Court. The Court may remand a
case to the hearing panel or modify its decision only upon notice and opportunity to be heard.

The Court shall not receive any additional evidence. Arguments not advanced before the hearing panel
shall not be presented to the Court, except for good cause shown. Findings of fact shall not be set
aside unless clearly erroneous. If a hearing panel suspends or disbars the respondent and an appeal is
taken or the Court orders review on its own motion, the hearing panel decision shall be stayed for the
duration of the appeal.

Amended Nov. 2, 2021, eff. Apr. 1, 2021; Feb. 7, 2022, eff. Apr. 11, 2022; Jan. 9, 2023, eff. Mar. 13, 2023; Apr. 10,
2023, eff. July 3, 2023.

Annotations

A89



Page 3 of 4
Vt. A.O. 9 Rule 13

Notes

Reporter’'s Note—Second 2023 Amendment

The changes to Rule 13.D(3) are not substantive. Rather, they reflect an intent to remove gender-specific pronouns
from Administrative Order 9.

Reporter’'s Note—First 2023 Amendment

Prior to this amendment, an argument existed that the rule allowed a disciplinary suspension to be enforced and to
expire before the Court could fully review and dispose of an appeal. The amendment clarifies that a lawyer (1) will
not have to serve a suspension prior to receiving an opportunity to challenge it; and (2) cannot moot the Court’s
review of a disciplinary decision by “serving” a suspension before the Court fully reviews and disposes of a
disciplinary matter.

The amendment is consistent with the law and current practice. The Rules of Civil Procedure apply to disciplinary
proceedings. A.O. 9, Rule 20.B. But for exceptions that do not apply in attorney discipline cases, Vermont Rule of
Civil Procedure 62(a) prohibits enforcement of a judgment until 30 days have passed or the time to appeal has run.
When an appeal is taken from a judgment that falls within the scope of Civil Rule 62(a), the appeal operates to stay
the underlying judgment for the duration of the appeal. V.R.C.P. 62(d). This amendment clarifies that when a
hearing panel decision is appealed or reviewed by the Court, the decision is stayed for the duration of the appeal.

The new language does not change or alter the language in Rule 22. When a hearing panel decision is appealed or
reviewed by the Court, while the decision is stayed, Disciplinary Counsel and the Court retain the authority granted
by Rule 22 to request and to issue an interim suspension of the respondent’s law license for threat or harm.

Reporter’'s Notes—2022 Amendment

Rule 13.B is amended to correct a cross reference from Rule 15.D to Rule 13.D.

Reporter’'s Notes—2021 Amendment

Former Rule 11 is renumbered Rule 13 and amended to provide that disciplinary matters formerly referred to an
assistance panel will, under the new rules, be referred to the Bar Assistance Program. Minor language edits are
made, and cross references are updated.

ANNOTATIONS

Cited.
Cited in

In re Andres, 2004 VT 71, 177 Vt. 511, 857 A.2d 803, 2004 Vt. LEXIS 248 (2004); In re Hongisto, 2010 VT 51, 188
Vt. 553, 998 A.2d 1065, 2010 Vt. LEXIS 71 (2010) (mem.).

Research References & Practice Aids

Hierarchy Notes:

Vt. A.O.No. 9
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procedure “govern procedure in all appeals to the Supreme Court from the Superior
Court or an administrative board or agency . . ..” Rule 1(c)(1) provides:

the term “superior court” includes the Civil, Criminal, Family, and
Environmental Divisions of the Superior Court, and also includes the Probate
Division or any administrative board or agency when an appeal is taken from
a decision in which an appeal is permitted by law;

Hearing Panels of the Professional Responsibility Program are not included in the
list of entities included in the rule. A panel is obviously not a court. Nor is it an
administrative board or agency. It is sui generis. A.O. 9, Rule 20 A. And even if the
Hearing Panel were deemed an administrative board or agency, Rule 1 applies only
when “an appeal is taken from a decision in which an appeal is permitted by law.”
A.O. 9, Rule 13 E does not permit interlocutory appeals.

Respondent complains that the Panel’s failure to await his filing of a reply
memorandum and its failure to give the parties an opportunity to brief the issue not
previously raised by the parties without giving them the opportunity to brief the
same “erod[es] the principle of party presentation so basic to our system of
adjudication.” Resp.’s motion to strike, Jan. 12, 2026, at *3 (quoting Arizona v.
California, 530 U.S. 392, 413 (2000). But Respondent failed to quote the Court’s
complete sentence which reads in full,

Where no judicial resources have been spent on the resolution of a question,
trial courts must be cautious about raising a preclusion bar sua sponte,
thereby eroding the principle of party presentation so basic to our system of a
adjudication.

Id. (Emphasis added.) The Court opined that a sua sponte decision may be
appropriate under certain circumstances. The Panel believes that this is one of
them.

Whatever the merits of the argument based upon the Arizona v. California
quotation, Respondent has an expeditious avenue to a potential remedy. If he
believes, contrary to the decision of the Hearing Panel, that V.R.A.P. 5 (b) affords
him the right to take an appeal from an interlocutory order, he can immediately
request that the Supreme Court review the question. V.R.A.P. 5 (b)(7).
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ORDER
Respondent’s motion to vacate the January 5, 2026, is denied.

Because Respondent was not served with the January 5, Order until January
6, and because of the delayed issuance of this order, he shall file his Answer no later
than January 26, 2026. If Respondent files a motion for permission to take an
interlocutory appeal pursuant to V.R.A.P. 5(b)(7), his Answer shall be filed no later
than 14 days after the Supreme Court resolves his motion.

It is SO ORDERED this 15t day of January 2026

Hearing Panel No. 2

By: ‘_,/V\,,-\_,‘ 6\”(/(_,

Mimi Brill, Esq., Chair

By:

Alexander W. Shiver, Esq.

By: /27‘ /D --—

Brian Bannon, Public Member
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STATE OF VERMONT

PUBLIC UTILITY COMMISSION
Petition of Apple Hill Solar LLC, Docket No. 24-3517-PET
pursuant to 30 V.S.A. § 248, for a
certificate of public good authorizing
the installation and operation of a 2.0
MW solar electric generation facility
located off Willow Road in Bennington,
Vermont

N N N N N N N

APPLE HILL SOLAR LLC’S PRELIMINARY COMMENTS OF THE DEPARTMENT
OF PUBLIC SERVICE’S MOTION TO STAY

Apple Hill Solar LLC (“AHS”) will be prepared to preliminarily address the Motion to
Stay of the Department of Public Service (“DPS”) and the Town of Benington’s comments at the
scheduling conference set for January 13, 2025.

In advance of the conference, AHS provides the following preliminary comments.

1. AHS has already explained to DPS that AHS is proceeding with the petition under
the assumption that it would be a merchant generator. That is the same basis on which the
Commission reviewed the project initially in docket 8797, which then eventually became a project
with a standard offer contract affer the CPG was issued. There is no difference here. AHS is not
seeking to rely on any waivers. If DPS needs AHS to say that in different ways or clarify
testimony, AHS is happy to do so.

2. With respect to Commission Rule 5.403(A)(19), it is difficult to believe that DPS
even raised that point because the existence of Chelsea Solar has such a storied history. AHS has
supplemented the testimony to state that the Chelsea Solar LLC project currently before the
Commission in Case 23-0249 is a project described in Rule 5.403(A)(19), and that there are no
others.

3. With respect to the AHS project in docket 8454, the issue of estoppel may be
interesting, after all, the Commission held that the Chelsea Solar project satisfied all the
requirements for a CPG but only denied the CPG based upon a then newly announced single plant

rule. If estoppel is at play then the CPG for Chelsea Solar in case 23-0249 should be summarily
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granted now that the Commission denied the extension of the AHS standard offer contract.
Counsel to Chelsea Solar will review the estoppel issue for that proceeding and make the
appropriate motion for summary judgment.

4. As for the AHS project itself in this docket, the petition itself describes the
differences that would be material from the prior one such as, for example, the smaller footprint,
the removal of what the Commission referred to as a “black box,” and the growth in existing
vegetation.

5. Some of the players have also changed. For example, the closest neighbor to the
project has filed written support for the projects. So too have other neighbors. And those
neighbors spoke out in support of the project before the Town’s planning commission. In fact,
more than twice the number of people spoke out in favor of the Project than against it.

6. There are other differences as well, including, inter alia, that there is no Bennington
Town Plan in effect. Thanks to the doggedness of two honest Bennington Select Board members
and a number of whistleblowers, AHS has become aware that the Bennington Town Plan expired
under 24 V.S.A. §4387 on October 6, 2023, eight years after its adoption. What has ensued is a
multi-faceted conspiracy to cover up that fact for a variety of reasons, including reasons related to
the AHS and Chelsea Solar projects. The still active cover-up conspiracy includes all of the Select
Board members but the two aforementioned and other Does and has resulted, inter alia, in the
Town fraudulently obtaining grants from various entities, including federal funds, all of which
require a Town Plan to be in effect. The expiration of the Town Plan also resulted, inter alia, in
the loss of the Downtown Designation and the Town’s Bolio Amendment being void ab initio.

7. The cover up and overt acts include the forgery, counterfeiting and publication of
official town and regional documents in violation of 13 V.S.A §1801 and §1802 and the
submission of false certifications to the State and Federal government in violation of 13 V.S.A
§2002 and 32 V.S.A §631(a)(9). The dramatic scope of the cover up is not surprising considering
that since the expiration of the Town Plan in 2023, the Town has applied for and/or received
millions of dollars in state and federal funds through grants and tax benefits as well as other types

1
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of benefits from various programs that specifically require that a duly adopted municipal town
plan be in place. The cover-up also includes filing false statements with the Commission that are
based upon the existence of a Town Plan, but for which the Town knows does not exist and has
not existed since October 6, 2023.

8. AHS’s parent Allco Finance Limited is finalizing a complaint to be filed in Federal
District Court against the Town of Bennington, its Select Board members (other than the two
aforementioned), the town planner and town manager involving their conspiracy to cover-up the
fact that the Town Plan expired on October 6, 2023, as well as other claims, such as breach of
contract (i.e., the settlement agreement between AHS and the Town), violations of the Racketeer
Influenced and Corrupt Organizations Act (18 U.SC. § 1962(c)), injunctive and declaratory relief,
and violations of civil rights. The complaint will also set the record straight on why the Mount
Anthony Country Club (who the Town was and may still be working with) withdrew as an

intervenor in the Chelsea Solar case.

Dated: January 10, 2025 Respectfully Submitted,

APPLE HILL SOLAR LLC
By: /s/ Thomas Melone

Thomas Melone

Apple Hill Solar LLC

157 Church Street, 19" Floor
New Haven, CT 06510
Thomas.Melone@AllcoUS.com
212-681-1120
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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Petition of Apple Hill Solar LLC, pursuant Docket No. 24-3517-PET
to 30 V.S.A. § 248, for a certificate of public
good authorizing the installation and
operation of the “Apple Hill Solar Project,”
a 2.0 MW solar electric generation facility
located off Willow Road in Bennington,

Vermont

N’ N N N N N N’

PETITIONER’S RESPONSE TO THE TOWN OF BENNINGTON’S
MOTION TO STRIKE

On January 15, 2025, the Attorney Merrill Bent, purportedly on behalf of the Town of
Bennington (“Town”), filed a Motion to Strike (the “Motion”) the Petitioner’s January 10, 2025,
and January 12, 2025 comments, that were filed by Petitioner in response to the State of Vermont’s
Motion to Stay and Initial Comments filed by Attorney Merrill Bent, purportedly on behalf of the
Town of Bennington. Attorney Bent posits that the filings should be stricken because purportedly
they involve “ad hominem attacks on members of the public who are not involved in this docket,
town officials, and elected officials (who serve their community as volunteers) [and] were neither
responsive nor relevant to the matters raised before the PUC.” Motion at 1. Both assertions by
Attorney Bent, as explained below, are false.

Attorney Bent further alleges that the filings were made for “an improper purpose in
violation of Commission Rule 2.203(C),” without any evidentiary basis or even explaining what
the “improper purpose” allegedly is. Motion at 1. That claim by Attorney Bent is false too. Then
while conceding that the Petitioner’s filings are “responsive to the issues raised by the other
parties,” Attorney Bent doesn’t want to do any work now to respond to them. As per usual, the

motion is short on facts and short on the law.

A. Attorney Bent Is Not Authorized To Speak On Behalf Of The Town of
Bennington.

1. Attorney Bent’s Purported Representation And Filings Violate The Vermont
Open Meeting Law.

Attorney Bent states that she is acting on behalf of the Town of Bennington in this case.

But there was no public meeting held by the Select Board that authorized Attorney Bent to file
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anything in this case, nor act on behalf of the Town opposing the AHS project. The Town has
held a single meeting regarding the Project in this case, at which more than twice the number of
people spoke out in favor of the Project than against it.

1 V.S.A. § 312 provides:

Right to attend meetings of public agencies

(a)(1) All meetings of a public body are declared to be open to the public at all
times, except as provided in section 313 of this title. No resolution, rule,
regulation, appointment, or formal action shall be considered binding except

as taken or made at such open meeting, except as provided under subdivision
313(a)(2) of this title.

[Emphasis added.]

dkkok

(b)(1) Minutes shall be taken of all meetings of public bodies. The minutes shall
cover all topics and motions that arise at the meeting and give a true indication of
the business of the meeting.

Attorney Bent could only be appointed to act on behalf of the Town in this case after a duly
noticed open meeting of the Select Board with her appointment being a duly noticed agenda item.
No such meeting occurred. Nor did the Planning Commission hold any meeting listing as an
agenda item the appointment of Merrill Bent. No duly noticed meeting was held by any public
body in Bennington authorizing Merrill Bent to intervene on behalf of the Town.

Likewise, because Attorney Bent’s filings in this case have taken definite positions in
opposition to the Project, those too need to be authorized by the Select Board after a duly noticed
open meeting of the Select Board with the AHS project being duly noticed agenda item. No such
meeting occurred. Because properly noticed meetings never occurred, the public and taxpayers in
Bennington were denied their rights to speak under the Open Meeting Law and under the First
Amendment. While the landowner for the Project intends to file suit against the Town for violating
the Open Meeting Law, for purposes of this case, Attorney Bent’s motion to strike should be

summarily denied and rejected unless Attorney Bent provides documentary evidence that was the
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product of compliance with Vermont’s Open Meetings Law that she is authorized to make filings

on behalf of the Town and take positions in opposition to the AHS project.’

2. Attorney Bent’s Representation Would Violate The Vermont And New York
Rules of Professional Conduct.

Similarly, even if Attorney Bent’s filings were properly authorized by the Select Board
(which they were not), Attorney Bent’s representation would be a violation of multiple rules of the
Vermont and New York attorney rules of professional conduct. Attorney Bent is admitted to
practice in Vermont and New York, and as such is bound by both sets of rules.

i Merrill Bent’s Purported Representation Of The Town Violates Rule 3.7.

First, unless the Town stipulates that the Town Plan expired on October 6, 2023, Merrill
Bent is a key witness and as such is disqualified from representing the Town under Vermont Rules

of Professional Conduct 3.7 states:

Rule 3.7. Lawyer as Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a
necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the
case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

And Rule 3.7 of the New York Rules of Professional Conduct which states:

(a) A lawyer shall not act as advocate before a tribunal in a matter in which the
lawyer is likely to be a witness on a significant issue of fact unless:

(1) the testimony relates solely to an uncontested issue; (2) the testimony relates
solely to the nature and value of legal services rendered in the matter; (3)
disqualification of the lawyer would work substantial hardship on the client; (4) the
testimony will relate solely to a matter of formality, and there is no reason to believe
that substantial evidence will be offered in opposition to the testimony; or

(5) the testimony is authorized by the tribunal.

(b) A lawyer may not act as advocate before a tribunal in a matter if:

(1) another lawyer in the lawyer’s firm is likely to be called as a witness on a
significant issue other than on behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or (2) the lawyer is precluded from doing
so by Rule 1.7 or Rule 1.9.

! The Town’s purported intervention and filings in this case also constitute a breach of a settlement
agreement dated September 14, 2018, between AHS and the Town. AHS intends to file a separate
lawsuit against the Town making just that claim.

2
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The Town Plan expired on October 6, 2023, but the story that Town Manager Stu Hurd
and a majority of the Select Board have been spinning is that the adoption of the Energy
Amendment in 2018 is considered a readoption to the entire Town Plan, which is clearly contrary
to the actual facts and the law.

Nevertheless Mr. Hurd claims that he and the Select Board have a “legal opinion” to that
effect presumably from the Town’s only regular attorney Merrill Bent, a prolific opinion writer.
See Exhibit 1 which is an attached email from Hurd stating: “We believe we have sufficient
documentation and a legal opinion supporting our position. /t’s not a lie if one believes what one’s
saying.”

Mr. Hurd and a majority of the Select Board seem to also claim as part of their scheme that
the Bennington County Regional Commission (“BCRC”) has accepted the Town’s position. But
whether the BCRC “accepts” the Town’s position is statutorily irrelevant, which, inter alia, has
been confirmed by the general counsel to the grant making entity—ACCD. See Exhibit 2.

Attorney Merrill Bent can no longer advise the Select Board on issues related to the Town
Plan. She has been implicated by Stu Hurd (see Exhibit 1) and at a minimum would be a key
witness which prevents her representing the Select Board. As a result, under both the Vermont
and New York Rule of Professional Conduct 3.7, she is prohibited from representing the Select
Board.

Mr. Hurd’s and a majority of the Select Board’s claim also is expressly contradicted by the
Select Board’s certification attached as Exhibit 3, which correctly certifies that the last Town Plan
was put in place in 2015. The certification, however, diverges from the facts when it claims that

the 2015 Town Plan was still effective in 2024.2

2 All grants through the Vermont Community Development Program (the “VCDP?) require that
the municipality certify that it has a duly adopted and has a current municipal plan in effect On
August 26, 2024, Select Board members Sarah Perrin, Jeanne Jenkins, Ed Woods, Tom Haley and
Jeanne Conner executed a “Resolution for VCDP Grant Application Authority”, ‘and submited it
to the VCDP in connection with the Town’s planning grant for the Shires Housing Merger. The
VCDP is a division within the DHCD, which in turn is a division of the Vermont Agency of
Commerce and Community Development (the “ACCD”). The VCDP operates the Community
Development Block Grant Program (“CDBG”) of the U.S. Department of Housing and Urban

3
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ii. Merrill Bent’s Purported Representation Of The Town Violates Rule 1.7.

Attorney Merrill Bent can also no longer advise the members of the Select Board for
another reason. On January 13, 2025, in a secret executive session meeting held after the
scheduling conference in this case, Merrill Bent imposed a gag order on the members of the Select
Board, instructing them not say anything about the Town Plan. Right off the bat, Bent’s advising
all individual seven members of the Select Board what to do and what not to do, has created a
conflict under Rule 1.7 that prevents her from representing the Board or any member absent
informed written consent, which does not exist.

Vermont Rules of Professional Conduct 1.7 states:

Rule 1.7. Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

New York Rule of Professional Conduct Rule 1.7, which is more restrictive than

the Vermont rule states:

CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that either:

(1) the representation will involve the lawyer in representing differing interests; or

Development (“HUD”). VCDP provides CDBG grant funds to municipalities throughout Vermont
for housing, economic development and other community development projects to benefit
primarily low-to-moderate income persons.
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(2) there is a significant risk that the lawyer’s professional judgment on behalf of a
client will be adversely affected by the lawyer’s own financial, business, property
or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

There are multiple reasons why Merrill Bent’s purported representation of the Town would
violate both Vermont and New York Rule 1.7. First, as stated above, Bent’s advising all individual
seven members of the Select Board what to do and what not to do, has created a conflict under
Rule 1.7 that prevents her from representing the Board or any member absent informed written
consent, which does not exist. Second, Bent’s gag order plainly violates each Select Board
member’s First Amendment rights. This gag order followed on the heels of action targeted at two
specific Select Board members—Clark and Adams. The majority of the Select Board’s efforts to
quash Select Board member Clark Adams’s various Facebook posts (reflected in the minutes of
January 2, 2025) are improper and patently unconstitutional. Government efforts to “dictat[e] the
subjects about which persons may speak,” First Nat. Bank of Boston v. Bellotti, 435 U. S. 765,
784-785, 98 S. Ct. 1407, 55 L. Ed. 2d 707 (1978), or to suppress protected speech are
“‘presumptively unconstitutional,”” Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S.
819, 830, 115 S. Ct. 2510, 132 L. Ed. 2d 700 (1995). And that is so regardless of whether the

(113

Government carries out the censorship itself or uses a third party “‘to accomplish what . . . is
constitutionally forbidden.””” Norwood v. Harrison, 413 U. S. 455, 465, 93 S. Ct. 2804, 37 L. Ed.
2d 723 (1973).

Likewise, Merrill Bent issued a written opinion dated September 4, 2024, which targeted
Select Board member Nancy White. Nancy White has constantly questioned the issue of the

expiration of the Town Plan. Nancy White contacted the State of Vermont directly regarding a

specific grant. Merrill Bent, presumably at the urging of the majority of the Select Board issued a
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written opinion targeting White, stating that Nancy White’s “outreach [to the State] exceeded the
authority of any single member of the Bennington Selectboard.” Bent’s opinion was a patently
unconstitutional use of government funds to chill Nancy White’s First Amendment rights. Some
would say that Nancy White had a duty to follow her conscience and check with the State on the
issues which concerned her. Substantively, Nancy White clearly had a valid basis for that contact,
and a valid basis to query whether “the proper federal and or state guidelines have not been
followed.” Among other things, of course, without a valid Town Plan, applying for the grant was
impermissible.

iil. Merrill Bent’s Purported Representation Of The Town Violates Rule 1.7 and
Rule 3.7 Because Of The Violations Of The Open Meeting Law.

As discussed above, either Merrill Bent went rogue and just intervened in the case because
of close personal relationships with opponents of the project, or the Open Meeting Law was
violated. Either way Merrill Bent is a key witness, and would have conflicting representation
interest, including concerns regarding herself becoming a defendant as well as a witness. Those
direct conflicts prevent Merrill Bent from representing any party in this case.

B. The Filings Did Not Contain Ad Hominem Attacks.

Bent conflates ad hominem comments with observations of the credibility of certain
individuals. Observations on an individual’s credibility that are based upon evidence are not ad
hominem attacks, and that is the case here. See, e.g., Hass & Gottlieb v. Sook Hi Lee, 55 A.D.3d
433, 434, 866 N.Y.S.2d 72 (N.Y. App. Div. 2008) (the “remarks complained of were not ad
hominem attacks, but observations of defendant’s credibility.”) And Bent opened the door by

raising the issue of estoppel.

1. Observations on Maru and David Griffin’s credibility are based upon evidence
and are not ad hominem attacks.

As shown in AHS filing dated January 12, 2025, the Griffins failed to disclose assets in the
bankruptcy case. There were at least two properties in Florida, the sale documents for which were
attached to the AHS filings conclusively establishing the Griffins concealment. Hiding assets can
also extend the statute of limitations on debt collection.

6
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In AHS’s filing it states: “If Leon and Griffin had no problem with defrauding the federal
government through the Bankruptcy Court or creditors, the filing false testimony with the
Commission would seem like a walk in the park. And that false testimony served the purposes of
the core opponents of the projects and was in large part used as the basis for the Commission to
deny the CPG in docket 8454.” That is not an ad hominem attack because it is based upon
incontrovertible evidence—the sale documents that bear David Griffin’s signature. AHS’s
“remarks complained of were not ad hominem attacks, but observations of [Griffins] credibility.”)

And as AHS stated, the Commission denied the CPG in case 8454 based upon the claim
repeated by the Griffins and their core group on the basis that purportedly “the whole facility would
be prominently visible from the golf course.” Petition of Apple Hill Solar LLC, Order Adopting
Proposal For Decision On Remand And Denying Petition, Docket 8454 (May 7, 2020) at 37. And
when the Griffins sought to repeat that made up claim in case 23-0249, the petitioner sought to
depose the purported “owners” of the Mount Anthony Country Club—Maru Leon and David
Griffin.

Then Leon and Griffin withdrew from case 23-0249 but only after filing a long-winded
tirade reciting false reasons why they were withdrawing—those statements too are relevant to, and
undercut, their credibility. Then in subsequent filings, both DPS and the Town regurgitated those
false premises for why Leon and Griffin purportedly withdrew. And then likewise, the
Commission backed the hearing officer’s backing the home team by imposing stringent limitations
on petitioner’s rights to discovery and due process. Those discovery orders have been appealed to
the Superior Court, and the Griffins conduct in both the Bankruptcy proceeding and the long-
winded tirade are relevant to that appeal and will be an issue there as well. So too will the conduct
of the Town discussed in AHS’s prior filings and below.

But there’s more to the Griffin credibility story. The discharge received in Case 13-10693
was only for David Griffin and Maru Leon in their individual capacities. But the petition shows
that many of the debts listed were actually in the name of the corporation, Down to Earth Golf
Course Development, Inc. (“DTE”), the business registrant for the Mount Anthony Country Club.

7
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No discharge was issued to the corporation. No discharge was issued either to the Griffin Family
Qualified Domestic Trust, which was a clear third-party beneficiary of many of the debts. Thus,
those debts appear to still be valid, still accruing interest and not discharged.

2. The Town.

The AHS filings also reference conduct by various Town personnel related to the expiration
of the Town Plan—a key factor in the prior AHS case. As noted in AHS’s filings and in the
attached Exhibit 1, the Town is using Seinfeld’s George Costanza defense. See, The Rise of the
Costanza Defense, New York Times (May 6, 2016),° i.e., “It’s not a lie if one believes what one’s
saying.” As discussed in AHS’s filings and further below, there is plenty of evidence that
whistleblowers have provided to AHS that supports the statements regarding Town personnel.

C. The Town’s Motion Is So Vague That It Must Be Summarily Denied.

Pursuant to Commission Rule 2.204(E)(1)(e), the Commission may strike from any filing
any redundant, immaterial, impertinent, or scandalous matter. The Town does not indicate which
statements in the Responses it feels are “redundant, immaterial, impertinent, or scandalous”. In
fact, the Town does not even reference Rule 2.204(E)(1)(e) at all. For that reason alone, the
Motion to Strike should be denied.

In typical postcard fashion, the Town’s Motion to Strike summarily requests that the
entirety of the Responses be stricken. The Town refuses to allege with specificity which statements
it takes issue with because the Town knows that the devil is in the details. If forced to actually do
the work and adhere to the confines of Rule 2.204(E)(1)(e), the Town knows it will have no success
with respect to a motion to strike as none of the facts contained in the Responses are “redundant,
immaterial, impertinent, or scandalous.” So the Town does what it typically does, just phones it
in and makes sweeping vague and ambiguous assertions and expects the other parties to do the
work. The Town even concedes that some of Petitioner’s allegations are responsive but refuses to

identify which ones those are.

3 https://www.nytimes.com/2016/05/07/business/dealbook/the-rise-of-the-costanza-defense.html.
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Like all motions, a motion to strike must state with particularity the grounds for seeking
the order. “[A] sweeping, indiscriminate motion to strike, without any explanation as to how or
why the targeted paragraphs are immaterial or redundant, does not contain the requisite
particularity or otherwise clearly show that an order to strike is warranted.” Arias-Zeballos v.
Tan, 2006 U.S. Dist. LEXIS 78884, 2006 WL 3075528, slip op. at 10 (S.D.N.Y. 2006)(Emphasis
added.) “A motion to strike must state with particularity the grounds therefor and set forth the
nature of relief or type of order sought.” Credit General Ins. Co. v. Midwest Indem. Corp. 916 F.
Supp. 766, 771 (N.D. Ill. 1996) (citing SA CHARLES A. WRIGHT & ARTHUR R. MILLER,
FEDERAL PRACTICE & PROCEDURE § 1380 (2d ed. 1990)). Typically, unnecessary
evidentiary details in a pleading will not be stricken. Credit General, 916 F. Supp. 771. In moving
to strike matters as irrelevant, a movant must clearly show that the matter is outside the issues in
the case and is prejudicial. Id. (Emphasis added.) Cumis Ins. Soc'y Inc. v. Peters, 983 F. Supp.
787, 798 (N.D. Ill. 1997); Trust Mark Life Ins. Co. v. Univ. of Chicago Hosps., 1996 U.S. Dist.
LEXIS 1614, No. 94 C 4692, 1996 WL 68009 at *1 (N.D. Ill. Feb. 14, 1996). The Town has not
made any specific arguments as to why certain matters are “redundant, immaterial, impertinent, or
scandalous”. They have not identified any paragraphs or pages that they take issue with. In fact,
the Town’s assertions are so vague and ambiguous it is difficult for AHS to even respond to the
Motion. Notwithstanding, AHS will assume that Bent is referring to matters relating to (i) the
Town Plan expiration and the Town’s active conspiracy to cover up the expiration and (ii) the
Griffins a/k/a Mount Anthony Country Club. The Griffins have been discussed above.

D. Bent’s Raising Estoppel Opened The Door To AHS’s Statements.

By raising the issue of estoppel Bent has introduced multiple issues on which the AHS'’s
filings regarding the Griffins and the Town Plan are directly relevant. See, Trepanier v. Getting
Organized, 155 Vt. 259, 265-266 (1990). For one, the issue must be the same as the one raised in
the later action, and, here, the expiration of the Town Plan and the Town’s actions related thereto
means the issue is different. Second, there was not a full and fair opportunity to litigate the issue
in the earlier action because, among other things, the PUC excluded relevant evidence, the PUC

9
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decision was based upon evidence not in the record, and the conclusions regarding the Mount
Anthony Country Club were not based upon credible evidence. Third, applying preclusion in the
later action would not be fair. Trepanier v. Getting Organized, 155 Vt. 259, 265-266 (1990).

Regardless, even if Bent could meet the base requirements for preclusion (which she
cannot), there are many exceptions to preclusion applicable here to which the AHS filings are
directly relevant.

Exception 1. Restatement (Second) of Judgments §28(2)(b).* Preclusion is not applicable
if: the “issue is one of law and [] a new determination is warranted in order to take account of an
intervening change in the applicable legal context or otherwise to avoid inequitable administration
of the law.” This exception applies here because, as argued above, the Town Plan has expired and
to apply preclusion would surely be inequitable.

Exception 2. Restatement (Second) of Judgments §28(3). “A new determination of the issue
is warranted by differences in the quality or extensiveness of the procedures followed in the two
courts.” This exception applies here because, as argued above, the PUC excluded relevant evidence
and based its decision on non-credible evidence and evidence not in the record.

Exception 3. Restatement (Second) of Judgments §28(5). “There is a clear and convincing
need for a new determination of the issue.” This criterion is easily met for all the reasons set forth
herein and in AHS’s other filings that Bent seeks to strike.

Exception 4. AHS is entitled to attack the earlier decision when and if other parties assert
preclusion. See, Restatement (Second) of Judgments, §80 (“When a judgment is relied upon as the
basis of a claim or defense in a subsequent action, relief from the judgment may be obtained.”)

The credibility of the Griffins and the Mount Anthony Country Cub testimony, and the

Town’s actions regarding the Town Plan are clearly relevant to the estoppel issue raised by Bent.

4 See, Trepanier, 155 Vt. at 265 for the Vermont Supreme Court’s endorsement of the Restatement
(Second) of Judgments §28.
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1. The Town Plan Expiration

The expiration of the Town Plan is relevant because both the Town and DPS raised the
issue of estoppel. The project in Case 8454 was denied because it purportedly violated certain
provisions of the Town Plan, specifically related to the Rural Conservation District. Now those
provisions of the Town Plan no longer apply because there is no Town Plan as the Town Plan
expired on October 6, 2023.

The Town bears the burden of establishing the elements of preclusion. Greenberg v.
Bd. of Governors of Fed. Reserve Sys., 968 F.2d 164, 170 (2d Cir. 1992).

Pursuant to 24 V.S.A. §4387, the 2015 Bennington Town Plan was set to expire on October
6, 2023. The town plan adoption process is laid out in 24 V.S.A. §4302, and §§4381-4387 and is
formidable (due to an intervening change in the requirements of the statute) and will often take
years to accomplish. Section 4387(b)(1)(A) mandates that the planning commission “engage in
community outreach and involvement in updating the plan”. As the time to begin the process to
head off an October 6, 2023, expiration date of the 2015 Town Plan was fast approaching, the
Town was actively involved in litigation with Allco and affiliates over the proposed Chelsea Solar
project and the AHS project.

Fearing that Allco would insert itself into the now more onerous planning process with
respect to any newly proposed Town Plan, certain Select Board and Planning Commission
members (together with the town manager and town planner) hatched a scheme to buy more time,
hoping that Allco would have given up by the extended schedule.

The way in which the Town attempted to do that was to claim that the 2015 Town Plan had
actually been re-adopted in 2018 when the Town passed the Energy Amendment, such that the
Town Plan would not expire in 2023 but in 2026. The obvious issue with that scheme (besides
getting caught) is that the town plan adoption process in 24 V.S.A. §4302, and §§4381-4387 cannot
be circumvented and nothing that was required of the Town to re-adopt the Town Plan was actually

accomplished in 2018.
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Among other things, 24 V.S.A. §4387(a) requires that re-adoption take place in accordance
with 24 V.S.A. §4385 which requires public notice and two hearings as a condition precedent to
duly adopting a new town plan or re-adopting an old one. The Planning Commission never issued
a public notice concerning a public hearing on the re-adoption of the Town Plan. The Planning
Commission never voted on a re-adoption of the Town Plan. The Select Board never issued a
public notice concerning a public hearing on the re-adoption of the Town Plan. The Select Board
never voted on a re-adoption of the Town Plan. And, of course, the requirement under
§4387(b)(1)(A) that the planning commission “engage in community outreach and involvement in
updating the plan” was never done because that is exactly what the players were seeking to avoid
when they came up with the lie regarding the Town Plan. All that was ever done by the Town of
Bennington on January 22, 2018, was pass an amendment to the Town Plan (i.e., the Energy
Amendment), which was a process that was hijacked by the core opponents of the Chelsea and
AHS projects.

Moreover, 24 V.S.A. §4387(b) requires the Planning Commission to take the following

actions if it were adopting a Town Plan (none of which occurred):

(A)consider the recommendations of the regional planning commission
provided pursuant to subdivision 4350(c)(2) of this title;

(B) engage in community outreach and involvement in updating the plan;

(C) consider consistency with the goals established in section 4302 of this title;

(D)address the required plan elements under section 4382 of this title;

(E) evaluate the plan for internal consistency among plan elements, goals,
objectives, and community standards;

(F) address compatibility with the regional plan and the approved plans of
adjoining municipalities; and

(G)establish a program and schedule for implementing the plan.

No matter what the Energy Amendment might say, all that was accomplished by the Select Board
was an adoption of the Energy Amendment.

And documentation provided by whistleblowers proves beyond a shadow of a doubt that
the 2018 exercise of adopting the Energy Amendment was an amendment only and not a

readoption.
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Dated: January 29, 2025 Respectfully Submitted,

APPLE HILL SOLAR LLC
By: /s/ Thomas Melone
Thomas Melone

Apple Hill Solar LLC

157 Church Street, 19" Floor

New Haven, CT 06510
Thomas.Melone@AllcoUS.com
212-681-1120
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---------- Forwarded message ---------

From: Stuart Hurd <shurd@benningtonvt.org>

Date: Tue, Oct 15, 2024 at 4:44 AM

Subject: RE: Town Website

To: Joey Kulkin <jkulkin71@gmail.com>, Ned <edwardnperkins@gmail.com>

We believe we have sufficient documentation and a legal opinion supporting our position. It’s not a
lie if one believes what one’s saying. We’re moving on. Enjoy the day.

Stuart A. Hurd
Town Manager
Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Monday, October 14, 2024 7:02 PM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website
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*** This email originated outside your organization. **%*
Do not click links or open attachments unless you recognize the sender and know the content
is safe.

Hi, Stu, you just lied to the public again about the town plan which expired on 10/6/23.

This time you said the town plan is valid in the eyes of the state.

Please produce communications from the state confirming what you just said. Because it's a
lie.

We've got the documents.

You don't.

Thanks!

On Fri, Oct 11, 2024 at 3:22 PM Joey Kulkin <jkulkin71(@gmail.com> wrote:

Hi, Stu, someone from your staff replaced the cover page on the state database in recent
days but it's still based on a lie.

QUESTIONS:
e On what day did a member of your staff upload the ACCD database with this new
cover page?

e Who uploaded it?
e Who authorized this person to make the change?

REQUEST:
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From: "Krieger, Maxwell" <Maxwell.Krieger(@vermont.gov>

Date: October 18, 2024 at 4:27:43 PM EDT
To: Ned Perkins <EdwardNPerkins@gmail.com>
Subject: RE: Freedom of Information Act - Public Records Request

Ned,

As a strict caveat, the Department, nor I can offer you legal advice or
interpretation of statute. If you are seeking a legal opinion you will need to
consult a private attorney.

The most relevant statute is Vermont Title 24, Chapter 117.

From the Department’s perspective, the short answer to your question is no. The

000228

RPC can provide technical assistance through the municipal planning process, and

the RPC must ultimately receive and review the plan for conformance with the
requirements of the planning statute and regional planning goals, but the
municipality itself must adopt the municipal plan.

Thank you,
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-Max

Maxwell I. Krieger, Esq., General Counsel

Department of Housing and Community Development
Vermont Agency of Commerce and Community Development
1 National Life Dr., Deane C. Davis Bldg, 6t Floor
Montpelier, VT 05620

(802) 522-3132

Maxwell krieger@vermont.gov

accd.vermont.gov

From: Ned Perkins <edwardnperkins@gmail.com>

Sent: Friday, October 18, 2024 4:17 PM

To: Krieger, Maxwell <Maxwell Krieger rmont.gov>

Subject: RE: Freedom of Information Act - Public Records Request

EXTERNAL SENDER: Do not open attachments or click on links unless
you recoghize and trust the sender.

Hi Max,

One more question for you —

Do the statutes authorize a Regional Planning Commission to adopt a Municipal
Town Plan on the Municipality’s behalf?

Thanks for your help,

Ned
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Ned Perkins

2229 South Stream Road
Bennington, VT 05201
802-442-9660 (h)

802-733-7149 (c)

From: Krieger, Maxwell [mailto:Maxwell.Krieger@vermont.gov]
Sent: Tuesday, October 15, 2024 9:16 AM

To: Ned Perkins
Subject: RE: Freedom of Information Act - Public Records Request

Mr. Perkins,

The Agency is not statutorily tasked with reviewing or approving the content of
the plans and bylaws submitted to the database. The Agency is solely tasked with
maintaining the database with the submissions from the municipalities and
regional planning commissions. The Agency relies upon the submissions and
representations of the municipalities and regional planning commissions with
regard to evaluating the status of bylaws or plans.

If you have specific questions about the status of a municipal plan or bylaw, the
municipality itself and/or the regional planning commission would be the best
resources for more information.

Thank you,
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-Max

Maxwell I. Krieger, Esq., General Counsel

Department of Housing and Community Development
Vermont Agency of Commerce and Community Development
1 National Life Dr., Deane C. Davis Bldg, 6t Floor
Montpelier, VT 05620

(802) 522-3132

Maxwell krieger@vermont.gov

accd.vermont.gov

From: Ned Perkins <edwardnperkins@gmail.com>

Sent: Tuesday, October 15, 2024 9:10 AM

To: Krieger, Maxwell <Maxwell Krieger rmont.gov>

Subject: RE: Freedom of Information Act - Public Records Request

EXTERNAL SENDER: Do not open attachments or click on links unless
you recoghize and trust the sender.

Good Morning Max,

Thank you for getting back to me. I have a quick follow-up question-

Does the Agency of Housing and Community Development formally review
and/or approve submissions of Town Plans or Town Plan Amendments from
individual towns to the agency?

If so, please supply copies of all documents regarding the review of the Town of
Bennington’s January 22, 2018 Amended Bennington Town Plan.

Thanks again,
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Ned

Ned Perkins

2229 South Stream Road
Bennington, VT 05201
802-442-9660 (h)

802-733-7149 (c)

From: Krieger, Maxwell [mailto:Maxwell.Krieger@vermont.gov]
Sent: Monday, October 14, 2024 10:51 AM

To: Ned Perkins
Subject: RE: Freedom of Information Act - Public Records Request

Mr. Perkins,

Attached, please find the documents submitted to the Department in 2018. At that
time, the documents were sent directly via email to the DHCD Staff Person
administering the database, who then uploaded them. The Commissioner did not
receive the documents directly.

This concludes the Department’s response,
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-Max

Maxwell I. Krieger, Esq., General Counsel

Department of Housing and Community Development
Vermont Agency of Commerce and Community Development
1 National Life Dr., Deane C. Davis Bldg, 6t Floor
Montpelier, VT 05620

(802) 522-3132

Maxwell krieger@vermont.gov

accd.vermont.gov

From: Ned Perkins <edwardnperkins@gmail.com>

Sent: Tuesday, October 8, 2024 5:12 PM

To: Krieger, Maxwell <Maxwell Krieger rmont.gov>
Subject: Freedom of Information Act - Public Records Request

EXTERNAL SENDER: Do not open attachments or click on links unless
you recoghize and trust the sender.

Hello Max,

Please supply a copy of the letter and all accompanying documents sent by the
Town of Bennington to the Vermont Commissioner of Housing and Community
Development conveying the January 22, 2018 Amended Bennington Town Plan,
per VSA 4385 which states:

“Copies of newly adopted plans and amendments shall be provided to the
regional planning commission and to the Commissioner of Housing and
Community Development within 30 days after adoption.”

Thanks,

4935-2157-8057
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Ned Perkins

2229 South Stream Road
Bennington, VT 05201
802-442-9660 (h)

802-733-7149 (c)

Virus-free.www.avg.com

4935-2157-8057


http://www.avg.com/email-signature?utm_medium=email&utm_source=link&utm_campaign=sig-email&utm_content=emailclient
http://www.avg.com/email-signature?utm_medium=email&utm_source=link&utm_campaign=sig-email&utm_content=emailclient
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VERMONT COMMUNITY DEVELOPMENT PROGRAM RESOLUTION FOR SINGLE APPLICANT
Grant Application

RESOLUTION FOR VCDP GRANT APPLICATION AUTHORITY

Single Applicant
WHEREAS, the TOWn of Bennington (hereinafter "Applicant") is applying for a Grant under
the Vermont Community Development Program _VCDP planning grant (PG) for Shires Housing merger : and

WHEREAS, it is necessary that an application be made and agreements be entered into with the State of Vermont.

Now, THEREFORE, BE IT RESOLVED as follows:

1. that Applicant possesses the legal authority as defined in the State Act [10 VSA §683(8)] to apply for the grant
and to administer the program; and

2. that Applicant apply for a grant under the terms and conditions of said program and agree hereby to enter into
Certifications and Assurances there of; and

3. the Applicant has a duly adopted and current Municipal Plan from October 6,2015  (Date Adopted) and that
the project is consistent with said plan; and

4. the Applicant has received documentation from the Regional Planning Commission that the project is
consistent with the “Regional Plan; and

5. that Shannon Barsotti is hereby authorized to be Contact Person and as such to

provide, on behalf of Applicant, all documents and information necessary for the completion of said
application and to provide such coordination as may be necessary for said application; and

6. that (Name) Stuart Hurd Title Bennington Town Manager who is either

the Chief Executive Officer (CEO), as defined by 10 VSA §683(8), or is the Town Manager, the City
Manager, or the Town Administrator, is hereby designated to serve as the Municipal Authorizing Official
(MAO) for the Grants Management On-line System, Intelligrants; and

7.  that it is understood that, if the application is funded, the receipt of CDBG funds, as federal funds passed
through the State of Vermont, may require that an audit of the Applicant be conducted under the provisions of
the Single Audit Act, as amended, and that CDBG funds may be used to fund only a limited portion of the
audit cost.

Passed this_ 2 _ day of ‘A%st.

LE;? :ZTI BODY

7 ANAC \/1\/‘———-

MW:"&L
O AON ey

]f lonas. (o

The above resolution is a true and correct copy o the resolution as adopted at a meeting of the Legislative Body

held on the ZJQ day of /:g[ 55[ ASE 24 and duly filed in my office.

IN WITNESS WHEREOF, I hereunto set my hand this ¢ day of 4 WSt ZﬂZL/

Cosey ndra _Baclhean WA A
Clerk Signature
July 2023 Agency of Commerce and Community Development

4935-2157-8057 M 27
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steps to avoid imposing undue burden or expense on a person subject to that
subpoena.” V.R.C.P. 45(c)(1). The Rule commands that a court quash or modify a
subpoena if it “subjects a person to undue burden.” V.R.C.P. 45(c)(3)(A)(iv). In short,
a court must quash or modify a subpoena that imposes an undue burden on the
recipient.

Subpoenas issued under Rule 45 cannot exceed the permissible scope of
discovery set forth in Rule 26, which permits parties discovery upon “any
nonprivileged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case, considering the importance of the issues at
stake in the action, the amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the importance of the discovery in
resolving the issues, an whether the burden or expense of the proposed discovery
outweighs its likely benefit.” V.R.C.P. 26(b)(1). “[Rlequested information is not
relevant to . . . the pending action if the inquiry is based on the party’s mere
suspicion or speculation.” Micro Motion, Inc. v. Kane Steel Co., Inc., 894 F.2d 1318,
1326 (Fed. Cir. 1990) (“The discovery rules are designed to assist a party to prove a
claim it reasonably believes to be viable without discovery, not to find out if it has
any basis for a claim.”) (emphasis in original).

Additionally, where a subpoena “sweepingly pursues material with little
apparent or likely relevance to the subject matter,” it risks being found “overbroad
and unreasonable.” Concord Boat Corp. v. Brunswick Corp., 169 F.R.D. 44, 51

(S.D.N.Y. 1996). A subpoena that is overbroad on its face and which exceeds the
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bounds of fair discovery “falls with Rule 45(c)(8)(A)’s prohibition on subpoenas that
subject a witness to ‘undue burden.” Id. In other words, when a subpoena is overly
broad on its face, that alone justifies quashing it.

“An evaluation of undue burden requires [a] court to weigh the burden to the
subpoenaed party against the value of the information to the serving party.”
Travelers Indem. Co. v. Metro Life Ins. Co., 228 F.R.D. 111, 113 (D. Conn. 2005).
“Whether a subpoena imposes an ‘undue burden’ depends upon ‘such factors as
relevance, the need of the party for the documents, the breadth of the document
request, the time period covered by it, the particularity with which the documents
are described and the burden imposed.” Id. quoting United States v. Int’l Bus.
Mach. Corp., 83 F.R.D. 97, 104 (S.D.N.Y. 1979). “[Clourts give special weight to the
burden on non-parties of producing documents to parties involved in litigation.” /d.
(emphasis added); see also Tucker v. American Intern. Group, Inc., 281 F.R.D. 85,
92 (D. Conn. 2012) (in balancing burden against need, “courts have considered the
fact that discovery is being sought from a third or non-party, which weighs against
permitting discovery”); Rossman v. EN Engineering, LLC, 467 F. Supp. 3d 586, 590
(N.D. IIL. 2020) (“[Clourts have consistently held that ‘non-party status is a
significant factor to be considered in determining whether the burden imposed by
subpoena is undue”).

The subpoenas issued to the Bennington Recipients each contain the same
request for documents, directing that the recipient produce

All e-mails, memoranda, text messages, electronic messages
(including messages sent through an application-based messaging
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service, such as Slack or WhatsApp), analyses, manuals,
evaluations, opinions, and other documents in your possession or
control concerning, mentioning, or relating to (A) the validity of the
current Town Plan of the Town of Bennington, Vermont, including
without limitation (i) the purported re-adoption of the Town Plan of
the Town of Bennington, Vermont, in 2018 or (ii) claims that the
Town Plan of the Town of Bennington, Vermont expired in 2023 and
(B) all grants applied for by the Town of Bennington since January
1, 2023, to the Vermont Agency of Commerce and Community
Development or any subdivision thereof, and (C) Coronavirus State
and Local Fiscal Recovery funds received by the Town of
Bennington.1

In addition to the above-referenced request, the subpoena issued to Mr.

Monks also seeks:

All e-mails, memoranda, text messages, electronic messages
(including messages sent through an application based messaging
service) and other documents in your possession or control that
evidence the hiring of Attorney Merrill Bent to represent the Town
of Bennington in connection with (a) Public Utility Commission Case
23-0249, (b) Public Utility Commission Case 24-3517, (c) Vermont
Superior Court Docket No. 25-ENV-00016, (d) Vermont Superior
Court Docket No. 25-cv-01872, (e) Vermont Supreme Court Docket
No. 25-AP-175, and (f) Vermont Superior Court, Docket No. 25-CV-

01902.

With regard to the request for information relating to the Town Plan, the
subpoena is unreasonably broad, and premised on speculation. There is no good
faith dispute of fact in the above-captioned proceeding that would require the Town
or its employees, non-parties, to respond to the burdensome, sweeping request. The
Misconduct Petition alleges that Mr. Melone accused members of the Town of

Bennington of a “cover-up conspiracy,” and of committing acts of “forgery” and

1 The subpoena served on Ms. Barsotti did not include the request for materials
relating to the Town Plan.
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“counterfeiting,” as well as of filing “false certifications to the state and federal
government in violation of criminal statutes,” and “false statements with the [Public
Utility Commission].” Compl. §9 62-64, 115.2 The Complaint further alleges that
Mr. Melone “never filed a complaint alleging ‘RICO’ violations by the Town of
Bennington in any court,” which Mr. Melone admits. Compl. § 64; Answer, 9 64.
The Complaint alleges that Mr. Melone’s statements to the PUC alleging criminal
misconduct relating to the Bennington Town Plan violated Rules of Professional
Conduct 3.5(d), 4.3, 4.5, and 8.4(d).

Documents and communications relating to the readoption of the Bennington
Town Plan and/or information relating to grants or Coronavirus Relief Act funding
will not shed any light on whether Mr. Melone made the statements at issue (which
is not in dispute), or on whether his conduct violates the Rules of Professional
Conduct. The allegations of misconduct arise from the forum and manner in which
Mr. Melone made the statements. Further, Mr. Melone’s subpoenas issued to the
Bennington Recipients reveal that he does not and did not have factual support for
serious accusations of criminal conduct when he made them to the PUC. He now
seeks sweeping discovery from a non-party in hopes that some post-hoc

rationalization for his assertions will emerge. Mr. Melone has never articulated a

2 There is no legitimate dispute that Mr. Melone made the allegations attributed to
him—they were publicly filed with the Vermont Public Utility Commission bearing
his signature. Mr. Melone acknowledges that he made the filing in which the
assertions appeared (though he inexplicably denies the statements attributed to
him even though they are direct quotations from that filing with the immaterial
exception that there should have been brackets around “criminal statutes”).
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good-faith basis for his claims of a vast criminal conspiracy; rather, he has only
made conclusory assertions without any factual support. Even if, arguendo, the
Town of Bennington had failed to satisfy all of the procedural requirements of a re-
adoption of its Town Plan in 2018, Mr. Melone has never even alluded to any
support for reaching the conclusion that public servants are engaging in a vast
criminal conspiracy (let alone one that would provide no personal benefit to any of
them, nor any benefit to the Town).

The burden on the Bennington Recipients is unquestionable. Mr. Monks and
Ms. Barsotti are public servants who work hard every day to keep governmental
operations running smoothly in the Town of Bennington. They both already have
plenty to do in that regard. Ms. Jenkins and Mr. Sullivan are both members (one
current, one former) of the Town Selectboard, giving of their time in public service
on a volunteer basis. As a former Selectboard member, Ms. Jenkins does not even
have access to the material sought anymore. The Town estimates that, given the
number of emails that concern the Town Plan, grants from the Vermont Agency of
Commerce and Community Development, and Coronavirus State and Local Fiscal
Recovery Funds, responding to the subpoenas would take approximately 50-100
hours of staff time. The Town would also have to engage its attorney to review for
claims of privilege.

With regard to Mr. Melone request for documents relating to Attorney Bent’s
representation of the Town of Bennington in various dockets, the Petition alleges

that Mr. Melone alleged that “[Alttorney Bent’s representation [of the Town of
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Bennington] would be a violation of multiple rules of the Vermont and New York
Rules of Professional Conduct.” Compl. § 65. The Complaint alleges that Mr.
Melone never filed a professional responsibility complaint against Attorney Bent for
alleged misconduct, which Mr. Melone also admits (nor did he file a motion to
disqualify Attorney Bent). Compl. § 102; Answer, § 102. The Complaint alleges that
Mr. Melone’s statements relating to Attorney Bent violated Rules of Professional
Conduct 3.3(a)(1), 4.4(a), and 8.4(d).

In his request, Mr. Melone seeks documents that are subject to claims of
attorney-client privilege. Attorney Bent’s law firm, Woolmington, Campbell, Bent &
Stasny, P.C. provides general legal services to the Town, and is listed as the Town’s
law firm year after year as an exception to the Town’s Purchasing Policy (see, e.g.,
2024 Exceptions to Purchasing Policy, Ex. A hereto (stating that Woolmington,
Campbell, Bent & Stasny, P.C. “Provides legal services for all departments not
covered by our Property and Casualty”)). The Town’s instructions to its attorney to
enter an appearance in a particular matter are privileged communications not
subject to any exception.

The subpoenas will subject the Bennington Recipients to an undue burden,
and they also plainly seek the production of privileged material with respect to
which no exception or waiver applies. The Town and the Bennington Recipients,

therefore object to the subpoenas pursuant to V.R.C.P. 45(c)(2)(B).
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Dated this l Z f%day of December 2025.

TOWN OF BENNINGTON, by

/s/ John D. Stasny

John D. Stasny, Esq.

Woolmington, Campbell, Bent & Stasny, P.C.
4900 Main Street, PO Box 2748

Manchester Ctr., VT 05255

(802) 362-2560

john@greenmtlaw.com

77’%-/\

Daniel Monks

oor el

Sﬁannon Barsotti

James Sullivan

Jeanette Jenkins
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Dated this day of December 2025.

TOWN OF BENNINGTON, by

/s/ John D, Stasny

John D, Stasny, Esq.

Woolmington, Campbell, Bent & Stasny, P.C.
4900 Main Street, PO Box 2748

Manchester Ctr., VT 05255

(802) 362-2560

[y

john@greenmtlaw.com

Daniel Monks

Shannon Barsotti

James Sullivan !

el
A
/' . i !
§ /
-

Jeanette Jenkins j
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Dated this day of December 2025.

TOWN OF BENNINGTON, by

/s/ John D. Stasny

John D. Stasny, Esq.

Woolmington, Campbell, Bent & Stasny, P.C.
4900 Main Street, PO Box 2748

Manchester Ctr., VT 056255

(802) 362-2560

john@greenmtlaw.com

Daniel Monks

Shannon Barsotti

f VS
S
James Sullivan

'

Jeanette Jenkins
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MEMORANDUM

To:  Select Board
From: Stuart A. Hurd, Town Manager

Re:  Exceptions to the Purchasing Policy
Multi Year Agreements

Date: April 15, 2024

The Purchasing Policy requires notification to the Board no later than April 30™ of a given year for
Professional Services Exceptions. The Policy also requires notification to the Board for Sole
Source Purchases within 30 days. I will be including these Sole Source vendors because this is the
first year and some of these were in place before the Policy was revised. Multi Year Agreements
must also be sent to the Board. I will include the current vendors as well.

Professional Services Exceptions
These exceptions are “characterized by a high degree of professional judgement, discretion and

continuity including legal, financial, auditing, engineering, and insurance services”.

MSK Engineering

Provides engineering and surveying services for the municipal water system, for pathway projects,
for forestry and land management purposes.

Roy Schiff

River science engineering

Paul Miller
Provides environmental engineering services for pollution/contamination matters.

Woolmington, Campbell, Bent and Stasny PC

Provides legal services for all departments except those covered by our Property and Casualty
Insurer, PACIF (VLCT).

RHR Smith and Company

Auditing services

Newport Group
Provides retirement group actuarial services for the audit, a new GASB requirement.

A+E Engineering
Provides engineering and surveying services for the municipal wastewater system and treatment

plant
White & Burke
Real estate development assistance
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Sole Source Exceptions
These vendors have been selected because they are the only possible source.

A&K Slipformimg

Concrete curb installation

Lafaso Electric

Provides traffic control services for signal lights and controllers.
Morse Repair

Provides repair services for all heavy equipment and large trucks not under warranty from dealer.
They are the only one local with the capabilities.

Peckham Industries

Provides all concrete for municipal projects; the only one available.
Sherwin Williams Paints

Only provider of traffic paint.

Electrical Installations Ins

Provides WTF SCADA maintenance.

LCS Controls

Provides WWTF SCADA maintenance.

Hach

Provides water instrumentation service and calibration.

Green Mountain Pipeline

Slip lining services-only competitive bidder.

Surpass Chemical

Provides polymer and chlorine to WTF.

Airgas

Bulk carbon dioxide for WTF

Holland Company

Provides sodium bisulfate.

Evoqua

Provides sodium bioxide for odor at West Rd sewer pump station.
Endyne

Does water quality testing for water and wastewater.

EMA

Provide maintenance on variable frequency drives for water and wastewater.

BDP
Provides repair parts and labor for all dewatering and compost equipment.

Multi Year Agreements
These are agreements ranging in length from three years to five years.

Wells Communications
Provides radio maintenance services to all departments.

Repeat Business Solutions
Provides copier lease agreements for most departments ranging in length as noted above.
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First Choice Communications

Provides telephone hardware and maintenance services.

Consolidated Communications

Provides telephone, internet, and ELAN Network services for all departments.
Ingram Micro

Provides Cisco/Meraki product and design services.

Streak Wave

Provides WIFI gear and managed products.

Promethean

Provides BPD smartboards.

RCS Consulting

Provides internet and computer software assistance.

R.C. Pembroke and Sons

Provides tree planting and maintenance and island planting and maintenance for multiple
locations.

Sweet William Garden Design

Provides downtown planting design and maintenance.

Procom

Provides radio maintenance services to DPW.

Prue Electric/Hathaway Electric/Monument Electric/Bronson Electric
Provide electrical services for water, wastewater, buildings and grounds, and highway.
Brookfield

Provides Generator maintenance for DPW.
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WOOLMINGTON, CAMPBELL, BENT & STASNY P.C.
MANCHESTER, VERMONT
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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Petition of Apple Hill Solar LLC pursuant to 30 )
V.S.A. § 248, for a certificate of public good )
Authorizing the installation and operation of ) Case No. 24-3517-PET
the “Apple Hill Solar Project,” a 2.0 MW solar )
Electric generation facility located off Willow )
Road in Bennington, Vermont )

TOWN OF BENNINGTON’S REPLY MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE

Petitioner’s opposition misstates the law and is without support. It should be
disregarded and the motion to strike should be granted.

I. Petitioner’s allegations are not relevant to this matter.

The Town’s motion did not need to be lengthy, as the content of Petitioner’s
filings speaks for itself. The Town specifically identified the offending components of the
pleading as “ad hominem attacks on members of the public who are not involved in this
docket, town officials and elected officials . . . which were neither responsive nor
relevant to the matters raised before the PUC.” This description was sufficient to put
Petitioner on notice of the offending aspects of its pleadings without repeating them,
and Petitioner did, in fact, identify the Town’s concern and responded.: This
Commission’s rules require that:

All factual contentions have evidentiary support, or, if specifically so

identified, are likely to have evidentiary support after a reasonable

opportunity for further investigation or discovery; and (4) The petition,

motion, or other filing is not being done for delay or any other inappropriate
purpose.

1 Petitioner’s opposition also contains a multitude of arguments that were not
responsive to the motion, and which the Commission need not address to adjudicate it.
Page 1 of 10
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WOOLMINGTON, CAMPBELL, BENT & STASNY P.C.
MANCHESTER, VERMONT
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Rule 2.203(C). Petitioner’s submissions fail this test.

A. Petitioner’s impermissible attempts at intimidation are not germane.

The core of Petitioner’s argument is that the public process the Town undertook

in 2018 with regard to its Town Plan was not effective to extend its expiration date to
January 22, 2026. Petitioner engages in mere surmise and conjecture to suggest that
Town officials have falsely claimed that the Bennington Town Plan was readopted in
2018 in order to prevent Petitioner from participating in the readoption process.
Petitioner does not explain what benefit the Town would achieve from avoiding
Petitioner’s participation in that process, and indeed there is none. Petitioners would
have this Commission accept that the Town chose to risk the validity of its Town Plan by
knowingly allowing it to expire. They provide no grounds for this suggestion. The reality
is that the Town is presently undergoing the public process of reviewing its Town Plan in
anticipation of the Plan’s expiration on January 22, 2026—a process which began in
2023 (when Petitioner asserts the Town engaged in a criminal conspiracy to avoid the
very process it commenced).2

Relative to the present motion to strike, speculation about the mental state of

2 The Town already has a written agreement with the Petitioner and its affiliates
providing that Petitioners

will not develop any solar facilities above 150kw on any site within the Town
unless such site is (i) on a mapped Preferred Area under the Energy
Amendment and as approve[d] under the Solar Screening Ordinance or (ii)
specifically approved by the Town and as to which the Town approves under
the Solar Screening Ordinance.

If the preferred site designations have expired as Petitioner claims, then the only path
forward under the agreement is entirely subject to the Town’s discretion.
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000239

Town officials and inflammatory, unsupported accusations that Town officials have
engaged in various crimes such as forgery, counterfeiting, submission of false
documents, etc., are not germane to the legal argument about the effect of the process
that the Town undertook in 2018, nor do they comport with the respect and dignity of
proceedings before this Commission. Because Petitioner’s inflammatory accusations are
irrelevant to assessing the parties’ respective legal positions concerning the validity of
the Town Plan, and will not be adjudicated by the PUC, they are presented to the
Commission for an improper purpose of intimidation in violation of Rule 2.203(C).

B. Petitioner misapprehends the ad hominem nature of its unsupported
attempts at intimidation.

Petitioner also asserts that its inflammatory assertions are not ad hominem
attacks. Opposition, at 6—7. Merriam-Webster defines ad hominem as “appealing to
feelings or prejudices rather than intellect” and “marked by or being an attack on an
opponent’s character rather than by an answer to the contentions made.” In its filings,
Petitioner levels allegations that town employees and volunteer elected officials
conspired to commit numerous crimes. These allegations are bare, personal insults, with
no support or legitimate purpose in this proceeding. There can be no question that

accusations of a criminal conspiracy are scandalouss and ad hominem.4 Given the

3 “Scandalous’ matter is that which improperly casts a derogatory light on someone,
most typically on a party to the action.” Wright & Miller, Federal Practice and
Procedure, 5C Fed. Prac. & Proc. Civ. § 1382 (Motion to Strike—Redundant, Immaterial,
Impertinent, or Scandalous Matter).

4 The inclusion of a private citizen’s petition in bankruptcy and accusations of

scandalous allegedly fraudulent conduct concerning Town residents who have not even

participated in this proceeding, and which are in no way relevant to anything the

Commission must adjudicate, plainly meets the definition of an ad hominem attack.
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context in which they were made—in response to the Town’s initial comment requesting
elucidation of threshold issues in this case about solar siting—they are also immaterial
and impertinent. Because the offending statements are woven throughout the offending
filings, the filings should be stricken.

Petitioner can, in an appropriate manner and setting, present its legal argument
relating to alleged deficiencies in the readoption of the Town Plan in 2018, if it can do so
without inserting conjectural assertions of criminal machinations.

II. Petitioner’s arguments relative to the town’s legal representation are
nonresponsive and incorrect.

This Commission’s rules require that:
The signature of [the filer] constitutes a certification by that person that,
based on a reasonable inquiry and a good-faith basis, to the best of their
knowledge, information, and belief . . . All legal contentions are supported
by existing law or by a nonfrivolous argument for the extension,
modification, or reversal of existing law or the establishment of new law.
Rule 2.203(C). Petitioner’s submissions misstate the law and fail this test.
A. Town Counsel has been engaged to represent the Town
Petitioner asserts that undersigned counsel lacks authority to represent the Town
in this proceeding absent a public meeting specifically authorizing such representation.
Petitioner also suggests that undersigned counsel’s appearance in this matter violates
the Open Meeting Law. The argument ignores Vermont case law and statute.
First, the PUC does not have jurisdiction to adjudicate an alleged Open Meeting

Law violation and, as such, this argument is improper. In re Acorn Energy Solar 2, LLC,

2021 VT 3, 1104, 214 Vt. 73 (the PUC lacks jurisdiction to adjudicate alleged Open
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Meeting Law violations).

Second, the Vermont Supreme Court has considered and rejected Petitioner’s
argument as legally unfounded. In Herron v. Town of Guilford, the Court held that a
Town may engage its legal counsel without first holding a public meeting. Herron v.
Town of Guilford, No. 23-AP-402, 2024 WL 3461206, *2 (Vt. July 12, 2024) (mem.). 5
The Herron Court relied on powers implicit from those set forth in 24 V.S.A. § 872
(enumerating the general powers of the Selectboard).

The same applies in a Town Manager system. Bennington’s Town Manager, has
“general supervision of the affairs of the town, [is] the administrative head of all
departments of the town governments, and [is] responsible for the efficient
administration thereof.” 24 V.S.A. § 1235. The Manager has the authority to perform all
of the duties of the Selectboard with certain exceptions not relevant here. 24 V.S.A
§ 1236(2). Under Vermont Law a Town Manager, directly or by delegation, has the
authority to direct municipal counsel to enter an appearance in a matter in which the
Town has an interest without selectboard authorization at a public meeting. The Town
Manager has due authority to exercise his or her authority for the day to day
management of the Town independently of the selectboard and may follow his or her
own judgment, subject to the provisions of 24 V.S.A. § 1233 which permit the

Selectboard to remove the Town Manager for cause.

5 Even assuming Petitioner was correct that action at an open meeting was required to
direct municipal counsel to enter an appearance on behalf of the Town, the Town could
easily cure such an infirmity through ratification. In re Acorn Energy Solar 2, LLC,
2021 VT 3, 1107, 214 Vt. 73.
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Contrary to Petitioner’s assertions the Town has yet to take a position on the
project or make a recommendation pursuant to § 248. Like the Department of Public
Service, the Town has thus far merely raised threshold evidentiary deficiencies and
inconsistencies for further examination. Indeed, in its initial comments the Town
expressly indicated that it had yet to make a recommendation pursuant to § 248, and
that it may do so “following further consideration by [the Selectboard and Planning
Commission] at future meetings.” Town’s Initial Comments, at 2.

B. Town Counsel’s Appearance Does Not Violate the Vermont Rules of
Professional Conduct®

Petitioner asserts that the Town’s counsel cannot appear in this proceeding
without violating the Rules of Professional Conduct. Given that Petitioner’s opposition is
not a motion to disqualify the Town’s counsel, the PUC need not address these
arguments to decide the pending motion to strike. The Town nonetheless offers relevant
authority in order to assist the Commission and in the absence of any supplied by
Petitioner.

1. Rule 3.7 does not prohibit Town Counsel’s representation.

Petitioner argues that “unless the Town stipulates that the Town Plan expired on

October 6, 2023, [its counsel] is a key witness and as such is disqualified from

6 Petitioner presents arguments under both Vermont and New York Rules of
Professional Conduct. The Town addresses only the Vermont rules as the choice of law
provision in both states’ Rules of Professional Conduct provides that “[f]or conduct in
connection with a proceeding in a [tribunal/court] before which a lawyer has been
admitted to practice . . . the rules to be applied shall be the rules of the jurisdiction in
which the [tribunal/court] sits . . . .” Vermont Rules of Professional Conduct 8.5; New
York Rules of Professional Conduct 8.5.
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representing the Town under Vermont Rules of Professional Conduct 3.7.” Opposition,
at 2. Petitioner’s sole basis for this assertion is a reference to a legal opinion relating to
the Town Plan in an email between Bennington Town Manager Stuart Hurt and a third
party. Petitioner speculates that this must mean that the undersigned counsel has
provided a legal opinion to the Town relating to the validity of the Town Plan. Town
Counsel’s communications with its client are protected by attorney-client privilege, and
therefore will not be the subject of witness testimony in this proceeding. See Vermont
Rule of Evidence 502 (“A client has the privilege to refuse to disclose and to prevent any
other person from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client (1) between the client
or the client’s representative and the client’s lawyer or the lawyer’s representative . . . .”).
Testimony from the Town’s counsel is also unnecessary to determine the legal issue
Petitioner’s seek to raise concerning the renewal of the Town Plan. As such, counsel is
not a necessary witness.

That conclusion does not change if Petitioner announces an intention to call the
Town’s lawyer as a witness. “Disqualification of counsel is a ‘drastic measure’ and the
moving party bears the burden of supporting a motion to disqualify.”” In re Watts, 2024
VT 48, 1 26, 325 A.2d 108 (quoting Cody v. Cody, 2005 VT 116, 11 16, 23, 179 Vt. 90).
“The party seeking disqualification must carry a heavy burden, and must meet a high
standard of proof.” Cody, 2005 VT 16, 1 16. “Motions to disqualify counsel ‘should be
resolved with extreme caution because they may be used abusively as a litigation tactic.”
Id. (quoting Nelson v. Green Builders, Inc., 823 F.Supp 1439, 1444 (E.D. Wis. 1993)).

Courts in other jurisdictions have explained that:
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Disqualification motions premised upon the advocate-witness rule are

subjected to strict scrutiny because of the ‘strong potential for abuse’ when

alawyer invokes the need to call opposing counsel as a witness and then acts

to disqualify him as counsel.

Paramount Comms., Inc. v. Donaghy, 858 F.Supp. 391, 394 (S.D.N.Y. 1994); see also
Forrest v. Par Pharmaceutical, Inc., 46 F. Supp. 2d 244, 248 (S.D.N.Y. 1999). Courts
assessing such motions must determine whether the testimony to be given by the lawyer
is necessary. Weaver v. Weaver, 2018 VT 56, 1 5, 207 Vt. 564; see also Forrest, 46
F.Supp 2d at 248 (“[t]estimony may be relevant and even highly useful but not strictly
necessary.”). Petitioner’s desire to remove the undersigned counsel does not and cannot
satisfy the heavy burden to disqualify counsel on the basis of Rule 3.7.

2. Rule 1.7 does not prohibit Town Counsel’s representation.

Petitioner also argues, without authority, that Town counsel’s representation in
this matter violates Rule 1.7 of the Rules of Professional Conduct based on its
speculation about the substance of a privileged discussion alleged to have occurred in an
executive session. Opposition, at 4. This, too, is incorrect, and misapprehends the
relationship between municipal counsel and individual members of a municipal
legislative body.

First, the Town has not waived privilege, and will not respond to speculation
about alleged attorney-client communications. Regardless, Petitioner’s legal contention
is incorrect. Municipal counsel’s client is the Town, not its individual officers. Rule
1.13(a) of the Vermont Rules of Professional Conduct provides that a “lawyer employed

or retained by an organization represents the organization acting through its duly

authorized constituents.” The Vermont Supreme Court has explained that “[a]n
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organization’s lawyer, such as a city attorney or corporate counsel, works only for its
constituents, including its employees and officials, in order to serve the organization,
not to serve those individuals personally.” Handverger v. City of Winooski, 2011 VT
123, 19 8—-9, 191 Vt. 84, 88 (citing Bovee v. Gravel, 174 Vt. 486, 487, 811 A.2d 137, 140
(2002) (mem.) (affirming “the general rule that an attorney representing a corporation
owes a duty of care solely to the corporation, not to its separate shareholders, officers or
directors”)). “[A] municipal attorney is not in a personal attorney-client relationship
with municipal staff.” Id. (citation omitted).

III. The balance of petitioner’s arguments are personal attacks that
warrant no response.

Petitioner’s remaining contentions constitute personal attacks that are premised
on rank speculation, unsupported by its own exhibits, and are also inflammatory. The
Town declines to step into an endless loop of responding to improper filings by the
Petitioner, other than to suggest that the Commission has the responsibility to insist on
professionalism and decorum just as any court, and that a failure by the Commission to
adequately address unprofessional behavior diminishes the integrity of proceedings
before it. “An advocate’s function is to present evidence and argument so that the cause
may be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate’s right to speak on behalf of litigants . . . . An advocate can
present [its] cause, protect the record for subsequent review and preserve professional
integrity by patient firmness no less effectively than by belligerence or theatrics.” Rule of
Professional Conduct, Comment 4 to Rule 3.5. If this Commission’s Rule 2.203 is to be

heeded, either in this matter or others, Petitioner’s most recent of its many breaches
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thereof demand to be addressed and striking the offending filings is the least of the

responses that the Commission should consider.

Dated at Manchester Center, Vermont on February 11, 2025.

/s/ Merrill E. Bent

Merrill E. Bent, Esq.

Woolmington, Campbell, Bent & Stasny, P.C.
Attorneys for Town of Bennington

4900 Main Street, P.O. Box 2748
Manchester Center, VT 05255
merrill@greenmtlaw.com

(802) 362-2560
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In re; Thomas Melone
PRB File No. 120-2025

CONFLICT DISCIPLINARY COUNSEL’S OBJECTION TO
THOMAS MELONE’S MOTION TO REVISE HP ORDER

The Hearing Panel should deny Thomas Melone’s Motion to Revise HP Order.
I The Grounds for a Motion to Revise or a Motion for Reconsideration

Although described as a “motion to revise,” Mr. Melone’s latest pleading is usually called
a motion for reconsideration. In this motion, filed on December 16, 2025, Mr. Melone asks the
Hearing Panel to reconsider its December 2, 2025 Order denying his Motion to Dismiss the
Petition of Misconduct.

Although there is no Vermont Rule of Civil Procedure rule which expressly provides for
motions for reconsideration, a hearing panel may revise an interlocutory order. What Mr.
Melone does not address are the grounds for granting a motion for reconsideration or, as he calls
it, a motion to revise. There is very little law on this topic in Vermont beyond statements that
“the trial court has discretion to decide a motion to ro reconsider and may dispose of such a

motion with a hearing.” Fed. Nat’l Mortgage Assoc. v. Johnston, 207 Vt. 473, 479 (2018).

Because the Vermont Rules of Civil Procedure are based on the Federal Rules of Civil
Procedure, in the absence of Vermont case law, Vermont court look to the federal case law on
point. As in Vermont Rules of Civil Procedure, there is no “motion for ‘reconsideration’ in the

Federal Rules of Civil Procedure.” Bass v. United States Dep’t of Agriculture, 211 F.3d 959,

962 (5th Cir. 2000). However, the federal case law makes clear that motions to reconsider seek
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an extraordinary remedy, granted only in highly unusual circumstances. McDowell v. Calderon,

197 F.3d 1253, 1255 (9th Cir. 1999). See also, U. S. ex rel Becker v. Westinghouse Savannah
River Co., 305 F.3d 284, 290 (4™ Cir. 2002) (simple disagreement with court’s ruling will not
support Rule 59(e) relief”). Courts frequently say that these motions do not provide litigants
with an opportunity for a second bite at the apple. Motions for reconsideration are not vehicles
for litigating relitigating old issues.
In almost all courts, a motion for reconsideration may be made only on the grounds of:
1. a material difference in the facts or the law which in the exercise of reasonable
diligence could not have been known to the party moving for reconsideration at

the time of the decision; or

2. the emergence of new material facts or a change of law after the decision; or
3. a failure by the court to consider material facts or law presented to it before the
decision.

Additionally, most courts do not allow a motion for reconsideration to repeat an argument
made in support of or in opposition to the original motion. “Unhappiness with the outcome is not
included within the rule; unless the moving party shows that one of the stated grounds for

reconsideration exists, the Court will not grant a reconsideration.” Gish v. Newsom, Case No.

5:20-cv-00755-JGB (KKx), 2020 WL 6054912, at *2 (C.D. Cal. Oct. 9, 2020) (citation omitted).

I1. Mr. Melone’s Motion to Revise Merely Expresses Unhappiness with the Denial of
His Motion to Dismiss

Mr. Melone makes no effort to show a fact or a law different from that he presented to the

Hearing Panel in his Motion to Dismiss, or in any of his many other pleadings. He does not
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claim the emergence of new material facts. He does not claim a change of law occurring after the
denial of his Motion to Dismiss. On the contrary, Mr. Melone simply makes the same arguments
he made in the Supreme Court in his Verified Complaint for Extraordinary Relief, and the very
same arguments he made to the Hearing Panel in his Special Motion to Strike, his Supplement to
his Special Motion to Strike, his Motion to Dismiss, his Motion for More Definite Statement and
his Motion for Permission to Appeal. Mr. Melone’s Motion to Revise HP Order does nothing
more than restate arguments repeatedly made in prior pleadings.
III.  Conclusion

Motions to dismiss for failure for failure to state a claim are not favored and rarely

granted. Assoc. of Haystack Property Owners, Inc. Sprague, 145 Vt 443, 146 - 47 (1985). Also

see Bock v. Gold, 2008 VT 81 9 4. Motions to reconsider are also greatly disfavored and rarely
granted. A motion to reconsider the denial of a motion to dismiss, absent the rarest of rare
circumstances, none of which are even argued by Mr. Melone, must be denied.

Dated: December 29, 2025

/s/Michael F. Hanley
Michael F. Hanley
Conflict Disciplinary Counsel
Plante & Hanley, P.C.
Post Office Box 708
White River Junction, VT 05001
802-295-3151, Ext. 102
mthanley@plantehanley.com
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UNITED STATES DISTRICT COURT
DISTRICT OF VERMONT

PLH VINEYARD SKY LLC and APPLE Case No. 2:25-cv-469
HILL SOLAR LLC,

Plaintiffs,
V.

TOWN OF BENNINGTON

Defendant

COMPLAINT FOR DECLARATORY JUDGMENT

NOW COMES PLH Vineyard Sky LLC (“PLH”) and Apple Hill Solar LLC (“Apple Hill”
or “AHS”, and collectively with PLH, the “Plaintiffs”) by way of complaint against the Town of
Bennington (the “Town’) which respectfully files this petition for declaratory relief.

NATURE OF THE ACTION

1. On October 6, 2015, the Town of Bennington by action of the Select Board adopted
a Town Plan (the “2015 Town Plan”). Under 24 V.S.A. §4387(a), the 2015 Bennington Town
Plan was set to expire after 8 years on October 6, 2023. Under 24 V.S.A. §4385, a municipality
can amend its town plan at any time, however, under 24 V.S.A. §4385(d) an amendment to a plan
does not affect or extend the plan’s expiration date. Under 24 V.S.A. §4387(b)(1), a municipality
may readopt an entire town plan that has expired or about to expire; provided that the Town
satisfies a number of requirements including, inter alia, certain notice requirements and that the
planning commission reviews and updates the information on which the plan is based. In 2016,
Vermont House Bill 367 was passed into law and modified 4 V.S.A. §4387(b) by adding several

other requirements for a municipality to readopt a town plan, including more extensive public
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participation than previously required. Thoe new requirements of HB 367 are enumerated in 24
V.S.A. §4387(b)(1)(A) through (G), including a requirement of community outreach and
involvement (24 V.S.A. §4387(b)(1)(B)).

2. The town plan readoption process, as modified by HB 367, is formidable and will
often take years to accomplish. For example, the Town has hired consultants to assist it with
creating the next version of its Town Plan and has been working on that version for the last two
years.! That is not surprising given that HB 367 requires the planning process be opened to the
public and that the public is to be involved in the process.

3. Rather than engage in community outreach and involvement in updating the 2015
Town Plan as required by statute, the Town opted to try to buy itself several more years. The way
in which the Town attempted to do that was to claim that the 2015 Town Plan had actually been
re-adopted in 2018 when the Town passed the Energy Amendment, such that the Town Plan would
not expire in 2023 but in 2026. The obvious issue with that scheme is that the town plan adoption
process in 24 V.S.A. §4302 and §§4381-4387 cannot be circumvented and nothing that was
actually required of the Town to re-adopt the Town Plan was actually accomplished in 2018.

4. Thus, the 2015 Town Plan expired on October 6, 2023. There are real consequences
of a town plan expiring in Vermont as the Town of Calais recently discovered, when the expiration
of their town plan made them ineligible for grants that require Towns to have a duly adopted and

current Town Plan.? The major difference between Calais and Bennington, however, is that the

1

https://benningtonvt.org/services/planning  permitting/planning commission/town plan updat
el.php

2 https://www.timesargus.com/news/local/expired-plan-nullifies-zoning-
changes/article c018dbf2-ac24-11ef-a5b9-af741d61a594.html.
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Town of Calais actually owned up to the fact that their Town Plan expired whereas the Defendant
have continued to actively deny it. Plaintiffs ask this Court to declare that the 2015 Town Plan
expired on October 6, 2023. The expiration of the Town Plan directly impacts the disposition of
the pending petition for certificate of public good (the “CPG”) at the Vermont Public Utility
Commission (the “PUC”) filed by Plaintiff Apple Hill Solar LLC (Case No. 24-3517-PET). The
PUC has no jurisdiction to determine whether a Town Plan is valid.
PARTIES

5. Plaintiff PLH Vineyard Sky LLC is a Florida limited liability company with its
registered Vermont office located at 145 Pine Haven Shores, Suite 1000A, Shelburne, Vermont
05482. Plaintiff PLH Vineyard Sky LLC’s single member is Thomas Melone who is a citizen of
the State of Florida. Plaintiff PLH Vineyard Sky LLC is a citizen of Florida and only Florida.
PLH owns the following real property in the Town: Property #23-50-16-00, 27.18 acres, (ii)
Property #23-50-20-00, 40.6 acres and (iii)) Property #29-50-31-00, 27.04 acres (the
“Chelsea/Apple Hill Property™).

6. Plaintiff Apple Hill Solar LLC is a Vermont limited liability company whose single
member is Allco Finance Limited. Allco Finance Limited is a Florida corporation and a citizen of

Florida.  Plaintiff Apple Hill Solar LLC is a citizen of Florida and only Florida.

7. Defendant Town is a town in Vermont chartered in 1749.
JURISDICTION AND VENUE
8. This Court has subject matter jurisdiction over this action pursuant to Article III,

section 2 of the United States Constitution: “The judicial Power shall extend to all Cases, in Law
and Equity, ... between Citizens of different States.” Id. Chief Justice John Marshall declared

during the early days of the republic that “[w]e have no more right to decline the exercise of
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jurisdiction which is given, than to usurp that which is not given.” Cohens v. Virginia, 19 U.S.
264, 404 (1821). This Court also has subject matter jurisdiction over this action under 28 U.S.C.
§ 1332 because of diversity of citizenship under 28 U.S.C. §1332 and the amount in controversy
exceeds $75,000.

0. The Court is empowered to grant declaratory relief by 28 U.S.C. §§ 2201, 2202 and
Rule 57 of the Federal Rules of Civil Procedure.

10. This Court has personal jurisdiction over Defendant because the Defendant resides
in Vermont and conducts its activities in the District of Vermont.

11. Venue is proper in this District under 28 U.S.C. § 1391(b)(1) and (2) because a
substantial part of the events giving rise to this action occurred in the District of Vermont.

FACTS APPLICABLE TO ALL COUNTS

1. The Town Plan Expiration

12. Pursuant to 24 V.S.A. §4387, the 2015 Bennington Town Plan was set to expire on
October 6, 2023.

13. Rather than engage in community outreach and involvement in updating the 2015
Town Plan as required by statute, the Town opted to try to buy itself several more years. The story
that Defendant has been telling regarding the status of its town plan is simple on its face: the
Defendant claims that the Town Plan was re-adopted on January 22, 2018 (i.e., 5 whole years
before expiration), when the Town adopted an amendment to the Town Plan by adopting an
enhanced energy element (the “Energy Amendment”) and sought from the Bennington County
Regional Commission (the “BCRC”) (i) Act 174 certification of the Energy Amendment and (ii)

approval of its Energy Amendment under 24 V.S.A. §4350.
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14. To better understand the story the Town is telling, one has to understand (i) the Act
174 certification process and (i) 24 V.S.A. §4350, which requires a regional planning commission
to review the planning process of its members (the “Planning Process”). See 24 V.S.A.
§4350(a)(1).

A. Act 174 Certification.

15. Act 174 of 2016 established a new set of municipal and regional energy planning
standards, which if met allow those plans to carry greater weight - substantial deference - in the
section 248 siting process for energy generation before the Vermont Public Utility Commission
(the “PUC”). Meeting the standards is entirely voluntary; if regions and municipalities do not wish
to update their plans, they will continue to receive due consideration in the section 248 process.

16. In order to support regional and municipal planners with the process of developing
or revising enhanced energy plans, the Vermont Department of Public Service (the “Department™)
developed a number of data tools and guidance documents. One of those tools is the “Energy
Planning Standards for Municipal Plans”, which is filled out by and submitted by the Town to the
BCRC in order to receive confirmation of energy compliance under Act 174 (see Exhibit 1 hereto,
the “Act 174 Review Tool”). The Act 174 Review Tool is explicit in its description of how
municipalities in Vermont can receive a determination of energy compliance under Act 174:

Act 174 requires that municipal plans be adopted and approved in order to qualify

for a determination of energy compliance. In the near term, it is likely

municipalities will revise and submit isolated energy plans or elements,

particularly due to long planning cycles. Therefore, the plan adoption
requirement can be met through an amendment to an existing plan in the form

of an energy element or energy plan, as long as the amendment or plan itself

is duly adopted as part of the municipal plan and incorporated by reference or

appended to the underlying, full plan (i.e., is officially "in" the municipal plan), as
well as approved for confirmation with the region. (emphasis added)
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17. In 2018 The Town desired an energy plan that would be entitled to substantial
deference in the section 248 siting process for energy generation before the PUC. However, the
2015 Town Plan was not set to expire for another 5 years so the Town did exactly what the Act
174 Review Tool suggested municipalities do, adopt an isolated energy plan or element in the
interim.

18. In response to the question in the Act 174 Review Tool “Has your plan been duly
adopted and approved from confirmation according to 24 V.S.A. §43507?”, the Town responded:

The Town of Bennington’s enhanced energy element was adopted as an

amendment to the Bennington Town Plan on Monday, January 22, 2018. A

draft plan was published in November 2017 and _ public meetings were duly

warned and held in 2018 prior to adoption. The Bennington Town Plan

(“Town Plan”) was originally adopted on October 6, 2015. The town has requested

that the BCRC confirm its plan as amended at the commission’s next meeting on
March 15, 2018. (emphasis added)

Faced with the choice of adopting a new town plan 5 years in advance of its regularly scheduled
planning cycle or adopting an enhanced energy element as an amendment to 2015 Town Plan in
order to receive the determination of energy compliance in the near term, theTown elected to adopt
an amendment to the 2015 Town Plan.

19. On January 22, 2018, the Town adopted an amendment to the Town Plan by
adopting the Energy Amendment. The Energy Amendment did not extend the expiration date of
the 2015 Town Plan because amendments to town plans are incapable of extending expiration
dates. See 24 V.S.A. §4385(c): “An amendment to a plan does not affect or extend the plan’s
expiration date.” The Town then submitted the Energy Amendment (along with the Act 174
Review Tool) to the BCRC for (i) Act 174 Certification and (ii) approval of the Energy
Amendment pursuant to 24 V.S.A. §4350.

B. The BCRC Planning Process Confirmation.
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20. 24 V.S.A. §4350 requires a regional planning commission to review the planning
process of its members (the “Planning Process”). See 24 V.S.A. §4350(a)(1). During the period
of time when a municipal Planning Process is confirmed, the municipality shall be eligible to
receive additional funds from the municipal and regional planning fund, among other benefits. See
24 V.S.A. §4350(d)(4). In order to obtain or retain confirmation of the Planning Process, a
municipality must have an approved plan. See 24 V.S.A. §4350(b)(1). A regional planning
commission shall review and approve plans of its member municipalities, when approval is
requested and warranted. /d. Once the Defendant approved the Energy Amendment on January
24,2018, it sought BCRC approval of the Energy Amendment under 24 V.S.A. §4350 (see Exhibit
2). This is the same process that Bennington followed under 24 V.S.A. §4350 for two subsequent
amendments as well (see Exhibit 3 hereto).

21. As set forth on Exhibit 2, on January 24, 2018, the Town sought confirmation from
the BCRC (i) that the Energy Amendment met the energy planning standards (24 V.S.A. §4352)
of Act 174 and (i1) approval of the 2015 Town Plan as amended by the Energy Amendment under
24 V.S.A. §4350. In response to the request, the BCRC issued a “Certificate of Energy
Compliance” on March 15, 2018, and nothing else (see Exhibit 4 hereto). In other words, not only
did the BCRC not approve a newly adopted Town Plan (because there was none), the BCRC did
not even approve the 2015 Town Plan as amended by the Energy Amendment. There was no
BCRC approval under 24 V.S.A. §4350 in the wake of the Energy Amendment.

22. Regardless, in a throwback to the television series Seinfeld, when a citizen of
Bennington challenged Town manager Stu Hurd’s claim that the Town Plan didn’t expire in 2023,
Mr. Hurd said: “It’s not a lie if one believes what one’s saying.” (See Exhibit 5 hereto)

C. Why the Town’s Position Trips at the Starting Gate.
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23. 24 V.S.A. §4387(a) requires that re-adoption take place in accordance with 24
V.S.A. §4385 which requires public notice and two hearings as a condition precedent to duly
adopting a new town plan or re-adopting an old one. The Bennington Planning Commission never
issued a public notice concerning a public hearing on a “re-adoption” of the Town Plan. The
Planning Commission never voted on a re-adoption of the Town Plan. The Select Board never
issued a public notice concerning a public hearing on the re-adoption of the Town Plan. The Select
Board never voted on a re-adoption of the Town Plan. And, of course, the requirement under
§4387(b)(1)(A) that the planning commission “engage in community outreach and involvement in
updating the plan” was never done. All that was ever done by the Town of Bennington on January
22,2018, was pass an amendment to the Town Plan (i.e., the Energy Amendment).

24. No matter how comprehensive the Energy Amendment, none of the statutory
requirements to re-adopt the Town Plan were satisfied. Likewise, no matter how comprehensive
the Energy Amendment might have been, the BCRC has no authority to determine that the action
taken by the Town is actually a re-adoption of the Town Plan rather than an amendment thereto.
Under 24 V.S.A. § 4345b(e), the BCRC has no authority to perform essential legislative functions,
the power to re-adopt the Town Plan being one of those essential legislative functions. The process
of re-adoption cannot be short circuited by the BCRC, even if the Town asks them to short circuit
it. There is no end-around the requirements of 24 V.S.A. §4385.

25. Neither the Town nor the BCRC has the authority to circumvent the requirements
of (1) 24 V.S.A. §4387(a), which requires public notice and hearings on any re-adoption and (ii)
24 V.S.A. §4387(b) which requires the Planning Commission to take the following actions (none
of which occurred):

(A)  consider the recommendations of the regional planning commission
provided pursuant to subdivision 4350(c)(2) of this title;
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(B)  engage in community outreach and involvement in updating the plan;

(C)  consider consistency with the goals established in section 4302 of this

title;

(D)  address the required plan elements under section 4382 of this title;

(E)  evaluate the plan for internal consistency among plan elements, goals,

objectives, and community standards;

(F) address compatibility with the regional plan and the approved plans of

adjoining municipalities; and

(G)  establish a program and schedule for implementing the plan.

26. No matter how comprehensive the Energy Amendment might have been, all that
was accomplished by the Select Board on that date was an adoption of the Energy Amendment.
That is made abundantly clear by (1) the public notices sent out in advance of the January 8, 2018,
and January 22, 2018, Select Board hearings on the Energy Amendment (the “SB Energy
Amendment Hearings”) (see Exhibit 6 hereto), (2) the transcripts of the SB Energy Amendment
Hearings (see Exhibit 7 hereto), (3) the minutes of the SB Energy Amendment Hearings (Exhibit
8 hereto), (4) the Agendas for the SB Energy Amendment Hearings (see Exhibit 9 hereto), (5) the
public notice sent out in advance of the Planning Commission meeting on October 16, 2017
discussing the Energy Amendment (the “PC Energy Amendment Hearing”) (see Exhibit 10
hereto), (6) the minutes for the PC Energy Amendment Hearing (see Exhibit 11 hereto), (8) the
Agenda for the PC Energy Amendment Hearing (see Exhibit 12 hereto), (7) the Memorandum
from the Planning Commission to the Select Board submitting the Energy Amendment for
approval (see Exhibit 13 hereto) and (8) the Certificate of Energy Compliance issued by the
Bennington County Regional Commission (“BCRC”) on January 22, 2018 (see Exhibit 4 hereto).

27. One of the most telling pieces of evidence is the Act 174 Review Tool discussed
above as it encapsulates the Act 174 certification process before the BCRC. The Act 174 Review

Tool was filled out by, and submitted by, the Town to the BCRC in order to receive confirmation

of energy compliance under Act 174. In response to the question in the Act 174 Review Tool
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“Has your plan been duly adopted and approved from confirmation according to 24 V.S.A.
§4350?”, the Town responded:

The Town of Bennington’s enhanced energy element was adopted as an
amendment to the Bennington Town Pan on Monday, January 22, 2018. A
draft plan was published in November 2017 and  public meetings were duly
warned and held in 2018 prior to adoption. The Bennington Town Plan
(“Town Plan”) was originally adopted on October 6, 2015. The town has requested
that the BCRC confirm its plan as amended at the commission’s next meeting on
March 15, 2018. (emphasis added)

There is no mystery as to what happened on January 22, 2018, because the Town explicitly stated
what happened when it went before the BCRC seeking Act 174 certification. The Town only ever
sent the Energy Amendment to the BCRC to review (see Exhibit 2 hereto) and the BCRC only
ever issued the Certificate of Energy Compliance (see Exhibit 4 hereto).

28. Perhaps just as telling as Act 174 Review Tool is a quick review of the Agency of
Commerce and Community Development’s website which includes a link to their “plan and bylaw
database.”® 24 V.S.A. § 4385(c) requires that copies of newly adopted plans and amendments
shall be provided to the Commissioner of Housing and Community Development within 30 days
of adoption. The 2010 Bennington Town Plan is there. The 2015 Bennington Town Plan is there.
But the only thing that is there for 2018 is a copy of the Energy Amendment (see Exhibit 14
hereto). Obviously if the Town Plan had been readopted in 2018, the Town would have uploaded

the entire Town Plan as required by law. In fact, the Town as recently as August 26, 2024, was

still submitting official documents and certifications to the State indicating a Town Plan adoption

3

https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/For
ms/Group%20by%20Municipality.aspx?_gl=1*dlesa6* ga*MTQzMTIxMTk2MC4xNzMzMjQ
zNzI5* ga VOIWQH77KLW*MTcONTUSMjUwNy42My4wl JE3SNDUIOTIIMTMuMC4wLjA
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date of October 6, 2015 (see Exhibit 15 hereto). Clearly, if the Town Plan had been readopted in
2018, the Town would have stated as much in its certifications to the State.

29. As each of the aforementioned Exhibits makes clear, the Town Plan was not re-
adopted on January 22, 2018, it was simply amended by the passage of the Energy Amendment.
If it was the intent to re-adopt the Town Plan, then the Town would have been required to hold
public hearings on exactly that pursuant to 24 V.S.A. §4385(a). As the evidence clearly shows,
the public hearings that were held were limited to the passage of the Energy Amendment and there
was not a single mention of re-adoption of the Town Plan at any of them. If the Town sought to
re-adopt the 2015 Town Plan, it would also have to abide by the procedures set forth in 24 V.S.A.
§4387(b), which requires, among other things, the Planning Commission to review and update all

of the information on which the plan is based (not just information concerning the Energy

Amendment) and consider the criteria set forth in §4387(b)(1)(A) through (G) listed above, none
of which occurred.*

30. As the evidence clearly indicates, the passage of the Energy Amendment was
exactly that, the approval of an amendment to the Town Plan. As §4385(d) makes abundantly
clear, “An amendment to a plan does not affect or extend the plan’s expiration date.” As such, the

Town Plan expired on October 6, 2023.

4 One of the requirements under §4387(b)(1)(A) is that the planning commission “engage in
community outreach and involvement in updating the plan”. On October 23, 2023, the Town
Select Board adopted a resolution approving a Municipal Planning Grant Application from the
DHCD in the amount of $26,500 to hire consultants to aid the BCRC in a comprehensive update
of the Town Plan. Tellingly, this process did not occur prior to the adoption of the Energy
Amendment.
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II. Why the Expiration of the Bennington Town Plan Matters to Plaintiffs.

31. Plaintiff Apple Hill Solar LLC (“AHS”) filed its petition for a CPG with the PUC
on November 26, 2024, which is when there was no valid Town Plan in effect. The petition is
docketed as Case No. 24-3517-PET. That AHS petition was filed as a result of a prior denial of
a CPG in docket no. 8454 that resulted solely from a purported inconsistency of the solar project
with the Bennington Town Plan. In other words, but for that purported inconsistency, AHS would
have been issued a CPG for its solar project. This Court issuing the requested declaratory relief
will significantly increase the likelihood that the Plaintiffs’ Apple Hill solar project will obtain a
CPG and will be built. The Plaintiffs would have decreased costs, increased likelihood of the
project being built, a decrease in the risk of losses to Plaintiffs, and increased opportunities.

32. The value of Plaintiffs’ two-megawatt solar project and the costs and losses that are
at issue far exceed $75,000.

33. The Town has taken final definitive positions which stand as an obstacle to the prize
that Plaintiffs seek: a CPG. There are no more steps needed to make Plaintiffs’ claims ripe. All
requested relief involves issues where the Defendant has taken a definitive position regarding how
its purported Town Plan zoning restrictions apply to the project site and Plaintiff’s solar project.
Each such definitive position taken by the Defendant stands in the way of Plaintiffs’ land being
used for solar, and the land and personal property not diminishing or losing some or all of its value.
The Second Circuit’s opinion in Allco Finance Ltd. v. Klee, 861 F.3d 82 (2d Cir. 2017) (“Klee™)
and its recent opinion in Allco Finance Ltd. v. Roisman, No. 22-2276, 2023 U.S. App. LEXIS
18179 *14-15, 2023 WL 4571965 (2d Cir. July 18, 2023) (“Roisman’) establishes that Plaintiffs
have standing here and that Article III’s requirements are met. As here, the plaintiffs in both Klee

and Roisman sought declaratory and injunctive relief challenging a decision or policy of a
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governmental entity. At issue in those two cases were energy contracts, which the Second Circuit
described as the ultimate prize that plaintiffs sought. Notably in both of those cases even if the
plaintiffs obtained the relief they sought from the federal district court, there was no guarantee
they would obtain the ultimate prize.> But because, as here, the government’s policy stood as an
obstacle to the prize plaintiffs sought, the plaintiffs had standing to challenge it. See, Klee at 95,
fn. 10, Roisman at *14-15. Here, the prize that Plaintiffs seek is a CPG under 30 V.S.A. §248.
Just as in Klee and Roisman, it is the Defendant’s claim and its definitive position that the Town
Plan did not expire on October 6, 2023, that stand as an obstacle in the Plaintiffs’ way.

CAUSES OF ACTION

COUNT1I

DECLARATORY JUDGMENT THAT THE 2015 TOWN PLAN WAS NOT RE-
ADOPTED ON JANUARY 22, 2018 AND EXPIRED ON OCTOBER 6. 2023.

34.  Plaintiffs repeat and re-allege the allegations contained in each and every preceding
paragraph of this Complaint.

35.  As set forth above, there is an actual, present controversy concerning whether the
2015 Town Plan has expired.

36.  The unconverted evidence concerning the approval process of the Energy

Amendment submitted by the Plaintiffs confirms that the only action taken by the Town Select

> Success in achieving a Plaintiffs’ ultimate goal, here a CPG, has never been a requirement of
Article III standing and redressability. See, e.g., discussed infra, Clinton v. City of New York, 524
U.S. 417,433 n. 22 (1998); Natural Resources Defense Council, Inc. v. FDA, 710 F.3d 71, 81 (2d
Cir. 2013); Ne. Fla. Chapter, Associated Gen. Contractors of Am. v. Jacksonville, 508 U.S. 656,
666 (1993)); FEC v. Akins, 524 U.S. 11, 25 (1998); Utah v. Evans, 536 U.S. 452, 464, 122 S. Ct.
2191 (2002); Winding Creek Solar LLC v. Peterman, 932 F .3d 861 (9th Cir. 2019). Winding Creek
is another Allco-related case.
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Board on January 22, 2018, was to adopt the Energy Amendment. There was no re-adoption of
the Town Plan.
37. For the reasons stated herein, Plaintiff asks for a declaratory judgment that the 2015

Town Plan expired on October 6, 2023.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court enter Judgment against the
Defendant as follows:

a. That this Court grant judgment in favor of Plaintiffs and against Defendant;
b. That this Court issue the declaration requested herein by Plaintiffs;
c. That the Plaintiffs be granted such other and further relief as this Court deems just and

proper.

JURY DEMAND

Plaintiffs hereby demand a trial by jury of all issues so triable.
Dated: May 2, 2025 Respectfully submitted,

/s/Michael Melone

Michael Melone

Allco Renewable Energy Inc.
157 Church Street, 19% floor
New Haven, CT 06510

Phone: (212) 681-6974

Email: mjmelone@AllcoUS.com

Attorney for Plaintiffs
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PLAINTIFFS’ INDEX OF EXHBITS

Exhibit | Description

Number

1 Vermont Department of Public Service Act 174 Review Tool

2 Town Email Request to BCRC For Energy Amendment Approval

3 BCRC Approval of Bolio and SVC Amendments to Town Plan

4 BCRC Certificate of Energy Compliance

5 Stuart Hurd Email 10-15-24

6 Public Notice of Select Board Hearings on Energy Amendment

7 Transcript of the Select Board Hearings on Energy Amendment

8 Minutes of the Select Board Hearings on Energy Amendment

9 Agenda of the Select Board Hearings on Energy Amendment

10 Public Notice of the Planning Commission Hearing on Energy Amendment

11 Minutes of the Planning Commission Hearing on Energy Amendment

12 Agenda of the Planning Commission Hearing on Energy Amendment

13 Memorandum from Planning Commission to Select Board Regarding
Submission of Energy Amendment

14 Screenshot of Agency of Commerce and Community Development Plan and
Bylaw Database

15 Town Resolution to Agency of Commerce and Community Development,

August 26, 2024
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Energy Planning Standards for Municipal Plans

Before proceeding, please review the requirements of Parts | and || below, as well as the Overview document. Submitting a Municipal Plan for review under the
standards below is entirely voluntary, as enabled unde the Energy Development Improvement Act of 2016. If a Municipal Plan meets the standards, it
will be given an affirmative “determination of energy compliance,” and will be given “substantial deference” in the Public Service Board’s review of whether an
energy project meets the orderly development criterion in the Section 248 process. Specifically, with respect to an in-state electric generation facility, the Board:

[S]hall give substantial deference to the land conservation measures and specific policies contained in a duly adopted regional and municipal plan that has received an
affirmative determination of energy compliance under 24 V.S.A. § 4352. In this subdivision (C), “substantial deference” means that a land conservation measure or
specific policy shall be applied in accordance with its terms unless there is a clear and convincing demonstration that other factors affecting the general good of the State
outweigh the application of the measure or policy. The term shall not include consideration of whether the determination of e nergy compliance should or should not

have been affirmative under 24 V.S.A. § 4352.

Municipal Plans should be submitted by the municipality’s legislative body to the Regional Planning Commission (RPC) if the Regional Plan has received an
affirmative determination of energy compliance. If a Regional Plan has not received such a determination, until July 1, 2018, a municipality may submit its
adopted and approved Municipal Plan to the Department of Public Service (DPS) for a determination of energy compliance (determination), along with the
completed checklist below. After a Municipal Plan and completed checklist have been submitted to the RPC (or DPS), the RPC or DPS will schedule a public
hearing noticed at least 15 days in advance by direct mail to the requesting municipal legislative body, on the RPC or DPS website, and in a newspaper of general
publication in the municipality. The RPC or DPS shall issue a determination in writing within two months of the receipt of a request. If the determination is
negative, the RPC or DPS shall state the reasons for the denial in writing and, if appropriate, suggest acceptable modifications. Submissions for a new
determination following a negative determination shall receive a new determination within 45 days.

The plans that Municipalities submit must:

e Beadopted

e Be confirmed under 24 V.S.A. § 4350

e Include an energy element that has the same components as described in 24 V.S.A. § 4348a(a)(3)

e Be consistent with state energy policy (described below), in the manner described in 24 V.S.A. § 4302(f)(1)
e Meet all standards for issuing a determination of energy compliance (see below)

! These standards will be revised after July 1, 2018 to reflect that Municipal Plans should be submitted only to the Regional Planning Commissions — which will all have had an

opportunity to seek a determination of energy compliance — from that point forward.
1
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density mixed-use development within the
designated growth center such as the
Putnam Block Redevelopment, promoting
building assessments and endorsing local
programs that provide resources for
homeowners and rental properties about
building efficiency, encouraging businesses to
pursue energy audits and upgrade to LED
lighting, raising awareness of public
transportation and carpooling options locally
including school bus use, maintaining and
developing more bike and pedestrian
pathways according to Complete Streets
principles, and requiring that new
developments include EV charging stations
and accomodate public transportation stops.

B. Does the plan promote efficient buildings?
(Actions could include promoting compliance with residential and
commercial building energy standards for new construction and existing
buildings, including additions, alterations, renovations and repairs;
promoting the implementation of residential and commercial building
efficiency ratings and labeling; considering adoption of stretch codes, etc.)

Yes

O No

Page: Pages 113, 114, 116 of the Energy
Chapter and pages 56-57, 59 of the Housing
Chapter

Paragraph #: Click here to enter text.

Notes: See policies 5, 6, 7, 8, 9 (pg 113), 11,
13, 14 (pg 114), 31, 32, 35 (pg 116). Policies
include providing information on and
verifying compliance with Residential and
Commercial Building Energy Standards and
similar assessment programs, locally
promoting and facilitating programs of
Efficiency VT, BROC, and NWWVT for building
weatherization and financial assistance, and
completing energy audits and improvements
in all municipal buildings and schools.

The Housing chapter notes that the town
should require new development conform to
VT Residential Building Energy Standards,
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that building renovation should prioritize
properties within the Growth Boundary, and
Housing Policy #10 encourages residential
energy conseration and efficiency and
incentives for residential renewable energy
systems.

C. Does the plan promote decreased use of fossil fuels for heating?

(Actions and policies could promote switching to wood, liquid biofuels,
biogas, geothermal, and/or electricity. Suitable devices include advanced
wood heating systems and cold-climate heat pumps, as well as use of more
energy efficient heating systems; and identifying potential locations for, and
barriers to, deployment of biomass district heating and/or thermal-led
combined heat and power systems in the municipality)

X Yes

O No

Page: Pages 113, 114, 116

Paragraph #: Click here to enter text.

Notes: See policies 10 (pg 113), 11, 12, 13, 15
(pg 114), 31, 32, 37, 38, and 42 (pg116).
Policies include encouraging home and
business owners and rental properties to
switch to high-efficiency wood and pellet
stoves and cold-climate heat pumps,
supporting the development of local biomass
businesses, providing information for new
developments about the advantages of heat
pump and geothermal systems, and
supporting biomass heating systems for
municipal buildings and local institutions.

Does the plan demonstrate the municipality’s leadership by example with
respect to the efficiency of municipal buildings?

(Actions could include building audits and weatherization projects in schools
and town offices, etc.)

X Yes

O No
O N/A

Page: Page 116

Paragraph #: Click here to enter text.

Notes: See policies 31, 32, 3, 34 on page 116.
Municipal policies include energy audits and
electrical upgrades at the town offices,
Chamber of Commerce building, and police
station; consideration of renewable energy
sources for heating municipal buildings and
the recreation center and for fueling
municipal equipment; upgrading the
municipal and police vehicle fleets; and
publicizing the Town’s successful LED
streetlight conversion initiative.

E.

Other (please use the notes section to describe additional approaches that
your municipality is taking)

X Yes

[ No
I N/A

Page: Click here to enter text.
Paragraph #: Click here to enter text.
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Notes: See policies 1, 4 (pg 113), 14 (pg 114),
15 (pg 115), 39, 40, 41 (pg 116). Policies
include reestablishing its municipal energy
committee, planning all new development so
that it takes advantage of solar energy,
encouraging new commercial development
to use the ‘Stretch Codes’ mandated through
Act 250, supporting a more robust local food
and agriculture system, and planning for a
smart grid system through cooperation wih
GMP and VELCO as they build out grid
infrastructure and by integrating future
advanced storage capacity for locally-
produced electricity.

7. Does your plan’s energy element contain a statement of policy on reducing Yes | [J No Page: Page 115 and 116
transportation energy demand and single-occupancy vehicle use, and encouraging Paragraph #: Click here to enter text.
use of renewable or lower-emission energy sources for transportation? Notes: Specific policies aimed at reducing
total transportation energy use and
encouraging more efficient transportation
systems and behaviors are contained in
section 8.3 of the Energy Chapter, on page
115.
A. Does the plan encourage increased use of public transit? Yes | OJNo Page: 115 of the Energy Chapter, and pages
(Actions could include participation in efforts to identify and develop new O N/A 66, 74-75 of the Transportation Chapter

public transit routes, promote full utilization of existing routes, integrate
park-and-rides with transit routes, etc.)

Paragraph #: Click here to enter text.

Notes: See policies 22, 24, and 29. Policies
include working with GMCN to encourage
greater use of their public transit network,
supporting expansion of intercity bus travel
opportunities such as the shuttle service to
the Rensselaer Amtrak station and other local
stops and transfer locations, and requiring
new developments to provide a location for a
public transportation stop.
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The Transportation Chapter notes that
extensive downtown parking space is not
appropriate, thereby encouraging alternative
modes of transportation to the dense center
of town. A section on Public Transportation
and Intercity Bus Travel encourages
continuation of existing transit routes and
their improvement with better bus stop
shelters, benches, and signs.

B. Does the plan promote a shift away from single-occupancy vehicle trips,

through strategies appropriate to the municipality?

(Actions could include rideshare, vanpool, car-sharing initiatives; efforts to
develop or increase park-and-rides; enhancement of options such as rail and
telecommuting, education; intergovernmental cooperation; etc.)

Yes

0 No

Page: 115 of the Energy Chapter and pages
71-72 of the Transportation Chapter
Paragraph #: Click here to enter text.

Notes: See policies 22, 23, 24, 28, and 29.
Policies include those listed in 7A,
encouraging greater use of school buses and
walking and biking to schools, and promoting
the Go Vermont website and the ‘Way to Go’
alternative commuting programs to raise
awareness of carpooling in the area.

The Transportation Chapter recommends
town support for rail line maintenance due to
the possibility of future passenger rail
returning to the region. The chapter
supports an Amtrack shuttle service to the
Rensselaer Train Station, which was recently
established.

Does the plan promote a shift away from gas/diesel vehicles to electric or
other non-fossil fuel transportation options through strategies appropriate
to the municipality?

(Actions could include promoting the installation of electric vehicle charging
infrastructure, providing education and outreach to potential users,
supporting non-fossil fuel vehicle availability through outreach to vehicle
dealers, etc.)

X Yes

O No

Page: 115 and 116 of the Energy Chapter and
pages 60 and 77 of the Transportation
Chapter

Paragraph #: Click here to enter text.

Notes: See policies 26, 27, 29 (pg 115), and 43
(pg 116). Policies include promoting Drive
Electric Vermont and other resources to
encourage EV use, contacting local auto
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dealers to supply plug-in and full EVs,
installing EV charging stations in public
parking lots and encouraging business
owners to do so as well, requiring that new
development provide EV charging stations,
and supporting efforts to develop cost-
effective liquid biofuel production especially
at farms to supplement their own fuel use.

The Transportation Chapter notes that
current roadway design and infrastructure
must consider the eventual transformation of
the transportation sector away from fossil
fuels and toward electric vehicles.
Transportation Policy #22 promotes the
utilization of alternative fuel vehicles in the
transportation system.

D. Does the plan facilitate the development of walking and biking infrastructure
through strategies appropriate to the municipality?
(Actions could include studying, planning for, seeking funding for, or
implementing improvements that encourage safe and convenient walking
and biking; adopting a “Complete Streets” policy, etc.)

Yes

[0 No
1 N/A

Page: 115 of the Energy Chapter and pages
67-71 and 75-77 of the Transportation
Chapter

Paragraph #: Click here to enter text.

Notes: See policies 20, 21, and 23 (pg 115).
Policies include maintaining and amplifying
off-road bicycle and pedestrian pathways,
incorporating Complete Streets principles
whenever possible, and modifying existing
roadways to be safer for bicyle and
pedestrian users, and encouraging walking
and biking to schools.

Transportation Chapter sections on Traffic
Calming, Pedestrian and Bicycle
Transportation, and the Bennington Pathway
System discuss the need to plan for and
expand sidewalks and crosswalks, bike lanes
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and paved shoulders, multi-use pathways,
and traffic calming devices in areas of high
demand. Priority areas are highlighted and
strategic street design principles identified.

E. Does the plan demonstrate the municipality’s leadership by example with
respect to the efficiency of municipal transportation?
(Actions could include purchasing energy efficient municipal and fleet
vehicles when practicable, installing electric vehicle charging infrastructure,
etc.)

Yes

O No
O N/A

Page: 115 and 116

Paragraph #: Click here to enter text.

Notes: See policies 27 (pg 115), 32, and 33 (pg
116). Policies include installing EV charging
stations at public parking lots, considering a
demonstration project with liquid biofuels for
some town equipment, and considering the
purchase of more fuel efficient vehicles for all
departments — but in particular the police
department, which may benefit from new
anti-idling technologies.

F. Other (please use the notes section to describe additional approaches that
your municipality is taking)

X Yes

[ No
I N/A

Page: 115

Paragraph #: Click here to enter text.

Notes: See policy 25 (pg 115). This policy calls
for participating in rail planning projects to
promote commercial and industrial
development that could use rail for freight
shipment. This policy also supports
transportation budget expenditures to
maintain and upgrade rail infrastructure.

8. Does your plan’s energy element contain a statement of policy on patterns and
densities of land use likely to result in conservation of energy?

X Yes

1 No

Page: Page 113

Paragraph #: Click here to enter text.

Notes: Specific policies calling for dense and
mixed-use settlement patterns are contained
in section 8.3 of the Energy Chapter, on page
113.

A. Does the plan include land use policies (and descriptions of current and
future land use categories) that demonstrate a commitment to reducing
sprawl and minimizing low-density development?

(Actions could include adopting limited sewer service areas, maximum
building sizes along highways, policies or zoning that require design features

X Yes

[ No

Page: Page 113 of Energy Chapter and pages
17-26 of the Land Use Chapter

Paragraph #: Click here to enter text.

Notes: See policies 2 and 3 (pg 113) in the
Energy Chapter. Policies include
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that minimize the characteristics of strip development [multiple stories,
parking lot to the side or back of the store], and requirements that
development in those areas be connected by means other than roads and
cars; adopting a capital budget and program that furthers land use and
transportation policies; etc.)

implementing land use policies that high-
density mixed-use develop in the designated
growth center and low density development
that does not require intensive services in
rural areas, and actively supporting
investments in the downtown and
surrounding neighborhoods — especially
projects that bring housing, essential
businesses, and employment into the
walkable town center.

The Land Use Chapter of the Town Plan
emphasizes the role that the designated
Growth Center and Urban Growth Boundary
will play in concentrating new development
in the downtown, minimizing strip
development to make mixed uses and
alternative transportation options more
viable. Smart growth principles, mixed use
zoning, and development design guidelines
characterize the land use districts where
future commercial and multi-unit residences
are permitted. The Town Plan recommends
that the town consider use of form-based
code to simplify their regulations while
maintaining the same goals for dense, mixed-
use development.

B. Does the plan strongly prioritize development in compact, mixed-use

centers when physically feasible and appropriate to the use of the
development, or identify steps to make such compact development more
feasible?

(Actions could include participating in the state designation program, such as
obtaining state designated village centers, downtowns, neighborhoods, new
town centers, or growth centers; exploration of water or sewage solutions
that enable compact development; etc.)

X Yes

O No
O N/A

Page: Page 113 in the Energy Chapter
Paragraph #: Click here to enter text.

Notes: See policies 2 and 3 (pg 113) in the
Energy Chapter. Policies include those listed
in 8B.

See also reponse to 8A, such as the use of a
state-designated Growth Center
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C. Other (please use the notes section to describe additional approaches that
your municipality is taking)

O Yes

X No
O N/A

Page: Click here to enter text.
Paragraph #: Click here to enter text.
Notes: Click here to enter text.

9. Does your plan’s energy element contain a statement of policy on the
development and siting of renewable energy resources?

Yes

O No

Notes: Specific policies on the support for and
siting of renewable energy facilities are
contained in section 8.3 of the Energy
Chapter, on pages 113 - 117.

A. Does the plan evaluate (estimates of or actual) generation from existing
renewable energy generation in the municipality?
Municipalities should be able to obtain this information from their regions.

Yes

O No

Page: Page 112

Paragraph #: Click here to enter text.

Notes: The Energy Chapter report that there
is about 360 kW capacity hydroelectric in the
town and 3 MW solar capacity in small
private and moderate-sized commercial
photovoltaic systems. The plan refers
readers to the online resource ‘Community
Energy Dashboard’ for up-to-date generation
statistics and locations.

B. Does the plan analyze generation potential, through the mapping exercise
(see Mapping standards, below), to determine potential from preferred and
potentially suitable areas in the municipality?

Municipalities should be able to obtain this information from their regions.

X Yes

O No

Page: Pages 117-120, 122, 124, and 125
Paragraph #: Click here to enter text.

Notes: Potential hydroelectric capacity is
discussed on page 117 and mapped on page
118. Map analysis shows that as much as
430 kW of additional hydroelectric is possible
and town policy supports development of
this potential.

Wind potential is discussed on pages 117 and
118. Wind development is limited by several
factors, but some smaller-scale wind turbines
may be appropriate in areas that do not
violate state noise and environmental
regulations.

The potential solar generation mapping
analysis is discussed in pages 119-120 and
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Dan Monks

From: Dan Monks

Sent: Wednesday, January 24, 2018 3:49 PM
To: Jim Sullivan (jsullivan@bcrcvt.org)
Subject: Amended Town Plan

Attachments: 2018 Bennington Energy Plan - final.pdf
Hello Jim:

Please see attached amended Energy Section of the Bennington Town Plan. In accordance with 24
VSA Section 4385(c), the Town of Bennington is providing the Bennington County Regional
Commission with a copy of the newly adopted amended Energy Section (Chapter 8) of the
Bennington Town Plan.

In addition, the Town of Bennington requests approval by BCRC of the amended Town Plan under
the provisions of 24 VSA Section 4350.

Finally, the Town of Bennington requests that BCRC determine that the amended Town Plan meets
the energy planning standards (24 VSA Section 4352) of Act 174 of 2016.

Please confirm that you have received this e-mail and the attached Town Plan. Also, please Let me
know when the required public hearings for approval of the Town Plan under Section 4350 and Act
174 are scheduled.

Thanks,
Dan

Daniel Monks

Assistant Town Manager

& Planning Director

Town of Bennington
802-447-9708
dmonks@benningtonvt.org

Please note that this email message, along with any response or reply, may be cohsidered public record,
and thus, may be subject to disclosure under the Vermont Public Records Law.
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BCRC

Bennington County Regional Commission

210 SOUTH STREET e SUITE6 e BENNINGTON, VERMONT 05201 e (802) 442-0713
September 20, 2024

Daniel Monks, Assistant Town Manager
205 South Street

P.O. Box 469

Bennington, VT 05201
dmonks@benningtonvt.org

Re: Town Plan Amendment — Continuation of Plan Approval

Dear Mr. Monks:

Recently, the Town of Bennington adopted an amendment to the Bennington Town Plan that
modifies the boundaries of two adjacent land use districts. This amendment provides the basis
for amendments to the Bennington Land Use and Development Regulations, which are intended
to implement the plan. Two adjacent parcels on North Branch Street were reclassified from
Industrial to Village Residential allowing for residential development on approximately six acres.

The Bennington County Regional Commission (BCRC) has reviewed the town plan amendmentin
the context of 24 V.S.A. Section 4350 and by a vote of commissioners on September 19, 2024 has
affirmed Bennington’s plan and planning process. Hence, the minor amendment does not affect
the BCRC’s previous approval that the Bennington Town Plan (adopted January 22, 2018) is
compliant with statutory requirements. In short, the BCRC found that the plan, as amended on
June 24, 2024:

(A) is consistent with the goals established in 24 V.S.A. Section 4302;
(B) is compatible with the regional plan

(C) is compatible with the approved plans of other municipalities in the region; and

(D) contains all the elements included in subdivisions 24 V.S.A. Section 4382(a)(1)-(12).

Therefore, the Bennington Town Plan, which remains in effect through its expiration date of
January 22, 2026, will continue to be documented as approved by the BCRC and Bennington’s
planning process remains confirmed pursuant to 24 V.S.A. Section 4350.

Please let me know if you have any questions about this determination.

(

William Colvin
Director

Sincerely,
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BCRC™

Bennington County Regional Commission

111 SOUTH STREET ¢ SUITE 203 « BENNINGTON, VERMONT 05201 » (802) 442-0713 OR 442-0682  Fax {802) 442-0439

CERTIFICATE OF ENERGY COMPLIANCE
Bennington Town Plan

On this 15™ day of March, 2018, by vote of the Bennington County Regional
Commission, it was determined that the Bennington Town Plan, as amended and
adopted by the Town of Bennington on January 22, 2018, complies with the energy
planning req rements set forth in 24 V.S.A. Section 4352.

veren ey, waail

Bennington County Regional Commission

& 100% recycted o

ARLINGTON BENNINGTON DORSET GLASTENBURY LANDGROVE MANCHESTER MANCHESTER VILLAGE
NORTH BENNINGTON OLD BENNIN N PERU POWNAL RUPERT SANDGATE SHAFTSBURY STAMFORD SUNDERLAND WOODFOﬁ1 92
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---------- Forwarded message ---------

From: Stuart Hurd <shurd@benningtonvt.org>

Date: Tue, Oct 15, 2024 at 4:44 AM

Subject: RE: Town Website

To: Joey Kulkin <jkulkin71@gmail.com>, Ned <edwardnperkins@gmail.com>

We believe we have sufficient documentation and a legal opinion supporting our position. It’s not a
lie if one believes what one’s saying. We’re moving on. Enjoy the day.

Stuart A. Hurd
Town Manager
Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Monday, October 14, 2024 7:02 PM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website
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*** This email originated outside your organization. **%*
Do not click links or open attachments unless you recognize the sender and know the content
is safe.

Hi, Stu, you just lied to the public again about the town plan which expired on 10/6/23.

This time you said the town plan is valid in the eyes of the state.

Please produce communications from the state confirming what you just said. Because it's a
lie.

We've got the documents.

You don't.

Thanks!

On Fri, Oct 11, 2024 at 3:22 PM Joey Kulkin <jkulkin71(@gmail.com> wrote:

Hi, Stu, someone from your staff replaced the cover page on the state database in recent
days but it's still based on a lie.

QUESTIONS:
e On what day did a member of your staff upload the ACCD database with this new
cover page?

e Who uploaded it?
e Who authorized this person to make the change?

REQUEST:
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¢ Please provide email authorization by you to the member of staff who uploaded this
new (and false) cover page.

On Wed, Oct 9, 2024 at 10:57 AM Stuart Hurd <shurd@benningtonvt.org> wrote:

The Plan is valid until 2026. Have a great day.

Stuart A. Hurd

Town Manager
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Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Wednesday, October 9, 2024 10:38 AM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website

*#% This email originated outside your organization. ***
Do not click links or open attachments unless you recognize the sender and know the
content is safe.

I was wrong: the photo is from the SVSU meeting dealing with Shaftsbury Elementary.

See, it's not hard to admit wrongdoing.

That's all you had to do with the Town Plan but it's too late for simple apologies.

On Wed, Oct 9, 2024 at 10:10 AM Joey Kulkin <jkulkin71(@gmail.com> wrote:

Hi, Stu,

I have a few questions ...

Last week several people went to the town website and saw that the cover page of the
adopted 2015 town plan was changed.

A197


mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:shurd@benningtonvt.org
mailto:edwardnperkins@gmail.com
mailto:jkulkin71@gmail.com

2:25-cv-00469-wks Document 1-6  Filed 05/02/25 Page 6 of 9

<

This was done without an official action of the Select Board and the citizens of
Bennington definitely didn't know about it.

Questions:

1, On what day was the cover page changed?
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2, Who went into the system and uploaded the new cover page?

3, Who gave authorization to upload the new cover page?

4, Please send over the email giving authorization to upload the new cover page.

Thank you,

Joey

This was the Shaftsbury Select Board meeting last night.

Just wait till the people of Bennington wake up, and it's happening.
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CONFIDENTIALITY/DISCLOSURE NOTICE: This message is intended for the use of
the individual or entity to which it is addressed and may contain information that is
confidential, privileged and exempt from disclosure under applicable law. If the reader of
this message is not the intended recipient, you are hereby notified that any printing,
copying, dissemination, distribution, disclosure or forwarding of this communication is
strictly prohibited. If you have received this communication in error, please contact the
sender immediately and delete it from your system. Please note that this email message,
along with any response or reply, may be considered public record, and thus, subject to
disclosure under the Vermont Public Records Law (1 V.S.A. §§ 315-320).

CONFIDENTIALITY/DISCLOSURE NOTICE: This message is intended for the use of the
individual or entity to which it is addressed and may contain information that is confidential,
privileged and exempt from disclosure under applicable law. If the reader of this message is
not the intended recipient, you are hereby notified that any printing, copying, dissemination,
distribution, disclosure or forwarding of this communication is strictly prohibited. If you have
received this communication in error, please contact the sender immediately and delete it from
your system. Please note that this email message, along with any response or reply, may be
considered public record, and thus, subject to disclosure under the Vermont Public Records

A200



2:25-cv-00469-wks  Document 1-6  Filed 05/02/25 Page 9 of 9

Law (1 V.S.A. §§ 315-320).
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BOARD MEETING
18575

Janoary 2. 2018

MR. CAMPBELL: Feal froe to apeak up

Fanight . RefFare we start, T'd lave ta have the
Pledge of Allegiance. Jeanne.
I pledge allegiance to the flag of the United States
of America, and to the republic for which it scands,
one Nation under God, indivisible, with liberty and
justice for all.

MR. CAMPBELL: OQkay. Thank you. ['m
maybe not the same orderly gquy that Tom is, so we're
going to -- I'm geoing to ask the Board if we would
immediately be willing to switch the agenda wp a
little bit. We have one ot our illustricus
politicians in the house. Mary has to get north,
and the weather is -- ig terrible. The weather
forecaat ia terrible. I'm aorry you have to drive
it all, but I would love to ask the Board if we
could take a vote on wmoving the public hearing for
the Bennington Town PlLan Amendment to the firsc
order of business.

MR. THURBER: So moved.

MR, HURD: Second.

MR, CAMPBELL: Okay. &aAnd all in favor?

ALL BOARRD MEMBERS: Aye.

MR. CAMPFEELL: Okay. So that meeting is

warned for aix o'clock, althougi it's aon the agenda

toom szassss WARGELL o vmncon
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BOARD MEETING
79575

Janaary 22, 2018

Alcoa that you folks may want to raview legal advica
upnn hafara making a decirion bur ather tban rhat,
you folke, obviously. are free to make any decigion
after this public hearing that you feel 1is
appropriate.

MR. CAMPBELL: dQkay. S5So, did you have a
chance to speak with our Town atborney?

DAN MONKS: I did and actuwally I just
received their advice, which is, perhaps you haven't
turned it over yet, on your, in front of you.

ME. CAMPBELL: Ah.

DAM MONES: So 1t just came in at about
1:45 this evening. &Sco, I haven't even had a chance
to read it choroughly.

MR. CANPBELL: Seven pages?

MR. CARROLL: There's a summary at the
end.

MR. CAMPBELL: Okay. Anything elae that
-- any new information or anything else you'd like
to add?

DAN MONKS: Mo new information., I see
lats of familiar faces here, moat of whom I've
spoken previocusly on -- in faver of the amendment.
So I don't know if there's any new facea here chis

evening who would like to speak on it. But I do see

[BOD) bim-$35L ﬁﬁ,@;ﬂ'&,ﬂ MAELELILSACOM
it rem

12
13
14
15
is
17
18
1%
20
21
22
23
24
25

w o © = M N

1¢
11
12
13
14
15
16
17
18
19
a4
21
22
23
24
25

Z25cv-00480-wks  Document 18 Fled 050225  Page 88 of 201

BOARD MEETIRNG
15575

Jansary 22, 2018

in

for 6:4¢. Pnd maybe, Jeanna, you gould remind me at
f-4f, Put if anyhady comes in afrer £.40 and wanta
Lo epeak on the macter, we should let them because
we've posted the agenda far §:49. Bubt so, everybody
ready to make a quick sit-through? There's --
there's probably not too much that needs to be done
here. This is the second of two reqguired hearings.

Dan, do you have any updates for us
that you'd like to give us, please?

DAN UNKNCOWN: [ den't have any updates,
but just teo remind everybody, this is the second of
two required hearings for the Town Plan Amendment .
I1t'c the energy section. 8o after thic evening, you
folka fan ¢lese the public hearing, and then you
have aeveral actiona that are open to you. You
could choase te adept it as ia. You could choase te
reject it. You could choase to make changes and
have two more public hearings, After appropriately
posting, you could send it back Lo the Planning
Commiggion to -- for more review and come back up
through the hearing procese, <{r you could simply
walt a few weeks or months, as long as you work back
within a year to make a decision uwpen it. S¢ it's
really up to you folks. I de krow ™ hat thevs are

some -- chere were gome public comments presented by

twwor sewsane SAEOGELD oncon
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lote of familiar faces who have -- who'wve supportad
rhia threughout.

ME. CAMPEELL: Yeah. &and hopefully the
Board remembers that this -- thisz -- this plan was
created by three then Select Board members, along
with a number of community members and Morris' help,
so. I guess thank yow, Dan.

DAN HMONKS: Thank you,

MR. CAMPBELL: I'd open it up for any
public comment if there's anybody that wants to
speak that hasn't had a chance to speak on this, or
that has had a chance to speak and has something new
to bring to the question. Crickets. HNe? ©Okay. ©So
Board, it wculd be my opinion that we should at very
leaat have an executive seasion. Thia is a
confidential memcrandem. We should have an
executive session at the end of this meeting to see
if we can get a -- [ don't know if we have time to
even get a summary of this. But at least --

MR. THURBER: It's only seven pages.

MR, CAMPBELL: -- give it a quick lock and
gsee if there's any action we feel like we can take
tonight and if net, then we'd not do that. So we
have an executive session scheduled., Evervbody

happy with that?

NAEGELI
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Janoary 2. 2018

UNIDEMTIFIED FEMALE BQARD MEMBER: Ysah.

MR CAMPRRLI. Mary?

MARY: 5o what would be the proceas if you
stop bonight or don't take action? What would be

the process geoing forward?

MRE. CARMPFBELL: All right. My sense would
be that we -- we would go into executive session.
We'd review gur legal counsel's advice and if -- if

their advice is thar we're fine to take a vote on
it, then we'd just come out of executive session
tonight and -- and take a vote on it. And if -- if
there's some reasocn tor us teo teel we need to be
cautioucs and move more olowly, then I'd imagine we'd
take a little bit mere time and probably schedule an
execubive sesaion between now and our next meeting
and then vote on it on the next meeting.

MARY: And we're (inaudible).

M. CAMPBELL: Mot teonight. MAny ather
questions? If there are no other questions, I gueas
1 would lock for a motion to clese the hearing.

UWIDENTIFIED FEMALE BOARD MEMBER: So

moved ,
UNIDENTIFIED MALE BOARD MEMBER: Second.
MRE. CAMFBELL: Seconded. Okay. Any
discuasion?

toom szassss WARGELL o vmncon
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BOARD MEETING
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Janaary 22, 2018

&nd I guees I would look for a motion bte accept thie
nanRent agenda.

UMIDENTIFIED FEMALE BOARD MEMBER: So
moved .

UNIDENTIFIED MALE BOARD MEMBER: Second.
MR. CARMPBELL: HMoved and seconded. Any
discussion about any of these? No? Hearing none,
all in favor of passing the consent agenda, say aye,

ALL BOARD MEMBERS: Aye.

MR, CAMFBELL: Okay. S0 that's unmanimous.
The next thing on pur agenda ls the NelghborWorks
Grant presentaticon. And so I can see Ludy. Is Ludy
out there? wWell, maybe Zerwat will open it up.

Would you be willing to kind of queue this up for us
and tell ua what we need to know?

ZERWAT: I have a slightly creaky voice
here now. TIt's aslightly difficult to talk about
this because this ia really NeighborWorks!
presmtIticn today, bat --

ME. CAMPBELL: Sthould we put it off?
ZERWAT: I think we should wait until
they're here beacause this ia their request for an
znhancement grant and I think they should have a
chance to make their case for why they should do so,

MR, CAMPBELL: Apparently, the roads are
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UNIDENTIFIED FEMALE BOARD MEMBER: No,
IHTORNTTRTRN PRMATR GBOARD MEMARRER . ithmleas
somecne will recpen the hearing if someone comes at
6:407 Do we need Lo Leave the hearing open?

MA. CAMPBELL:

I don't know. Let's see.

UNIDENTIFIED FEMALE BOARD MEMBER: <Can we
reopen ie?

DAN MONKS: Yes.

UHLDENTLFIED FEMALE BOARD MEMBER: 1'll
just =~ I'll just remove -- I'll just --

MR. CAMPBELL: We can reapen it. Okay.
Why don't we reopen the hearing if somebody comes at
§:40 and really wantc to cpeak. Otherwipe, all in
faver of ¢lesing the hearing at this poink?

ALL BOARD MEMBERS: Aye.

MR. CAMPBELL: Okay. It lacks like it's a
unanimous vote. 5o that's clesed. And we'll keep
you posted, Mary., 0Oh, 1f you'd like, I <an send you
a text or something,

MARY: Thank you.

HMRE. CAMPBELL: All right. 5o now we're
going to move on to the consent agenda, which is for
the minutes of January 2nd, January &th, January
8th. TIt'a been a busy budget seapon as well as the

warranta, which you've all had a chance to look at.

twwor sewsane SAEOGELD oncon
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already terrible up nerth, eo.
ZRRWAT: We can always wair and see if
they can get here maybe a little bit later if that's
okay. If we tan table it for now.
MR. CAMPBELL: So¢ why don't we -- motiom

to table this?

UNIDENTIFIED MALE BOARD MEMBER: So moved.
MR. CAMPBELL: Okay.
UNRIDENTIFIED MALE BOARD MEMBER: Second.

MRE. CAMPBELL: all in fawvor?
ALL BOARD MEMBERS: Aye,
MR. CAMFBELL: Okay. 5o we're going to
table the KeighborWorkc for now.

ZERWATS: Thank you.

MR. CAMPEELL: Thank you, Zerwat. Jason,
that brings us te lead reducticn grant presentation.
hre you ready to reduce our lead?

MR. DOLMETSCH: I'm ready to talk about
the grant.

ME. CARMDPEELL:

I'm sorry. I kind of swung

that on yow. You didn't have a chance to get your
-- your gear together.

UNIDENTIFIED MALE BOARD MEMBER: I guess
he gets -- wag there public comment?

MR, CAMPBELL; There are two public

NAEGELI
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L2

cammants which wa'll -- oh I'm aorry, my mic wasn't
an Thers are two piblic comnents that we' 11 get
to, That must have thrown you off,

M5. LIVELY: And there may be a thizd
person that was going to come.

MR. CAMPBELL: All right.
MS. LIVELY: Then we may get those
comments.

MR. CAMPFBELL: Okay.
ME. DOLMETSCH: S0 I'm all set.
MR CAMPBELL: Okay.
MR. DOLMETSCH My name's Jason Dolmetsch,
I'm with MSK Engineering. I'm juct giving, I'm here
tonight te give you guysd a bzief intredustion and
update ta the lead grank that the Town of Bennington
received and to describe some of the goals and
abjectives of the lead grant and then to give a --
provide a brief status report of where we are in the
process and some of the things that are going to be
coming up next, which includes aome public outreach.
So in general, the purpose of -- so just to give a
prief primer on lead, we'll just do a -- jusat co
tell people where lead can exist in your water
supply. We all know about the Flint water system

and how imporrcant it 18 to reduce lead exposure,

toom szassss WARGELL o vmncon
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So in genaral, the Town of Bennington in 2016, the
water deparrment went and looked ar all
approximately 3.600 individual service connections
that are located inside the Town'sz water system and
they classified them according te what they knew
about the service lines. So either service lines
that were constructed after the lead ban was in
place. Well, and so they are presumed to be not --
to net contain lead. There are other aboukb %40
units where the Town has already replaced or done a
partial lead service Line replacement ‘nside --
inside the Town's lead service line but that --
there may be a service -- cuctomer-owned cervice
line that iz lead -- _g leaded. There are 28 known
aitea that have either a customer or Town owned
lead service line and then approximately 960 units
where we -- wheare the Town does not krnwme what the
material type is. So in general, depending on what
we find or what the investigation yields, there
rould be up to 18300 service lipes that eentain
eicher complete or partial lead service lines., So
what are -- whab's ocur goala? The goals of our
grant here is really to map the Bennington's water
distribution ayatem, particularly to collect curb

scope and service lines, and discripution aystems --
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particularly among youth., But lead can be present

in A water aystem in -- in several lacations Thers
are lead pervice linee. which is what this
particular project is logking to identify. But also
there are lead sclder in -- inside of your building
plumbing. If your -- if your house was constructed
prior to 1986 and you have copper pipes, there's a
likeliheod or there's a possibility that the copper
ia soldered together with a lead solder. And then
additicnally, lead free fixtures weren't required in
Vermont until 2012. So there are many brass
tittings in houses, particularly older homes today,
that also contain lead. £o each one of those
logations, lead service lines, ¢ither owned by the
Town, which would be priar ta the curb atop and
inside the right of way or on the customer-owned
s1de where there's lead and then there would be lead
ingide the distribution system or lead inside the
fixtureas, Any of these locations may present
themselves or place lead into the drinking -- into
your drinkine water. 35c¢ this alide is -- or this --
che goal of this grant is really to be able to
identify where lead service lines are and to find a
way, without excavating, how to locate lead service

linea inside the Town of Benningron's water gystem.
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the diatribution lines inside of the area of Town
whera lead Asrvice linea may he preasnt And rhan
to develop a protocol for sampling water syatems
where those units -- the units material type is not
known. There's an EPA draft protocol which we are
going to utilize in order to trace, essgentially
trace through testing -- inztantaneous testing
inside the home to determine whether we can
definitively determine that there's a lead asrvice
line present, without excavating outside. And then
lascly to develop a lead service line replacement
program, funding strategies, and an outreach program
to educate people about lead 5o. hAnd then jupt as a
general status, where we are in the -- in the grant
is we have taken the Town'sa diligent work and we
have clagsified -- we have mapped each of the
claseified unita. So there's lots of colors on the
map here, lota of dote, hut the -- there -- we've
basically locked at all of the downtown as well as
thn Tow'y yater ayaiem to see where we -- where the
higheat concentration of unknown potential lead
service lines are and that's where our mapping
process is golng to begin. Apd s¢ if -- in a much
larger scale, you can pee that the basically the

downtown is where cthe majority <of eicher unknown or
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known lead service lines exist. Sa that's hesan

el et ed We're alage -- we're in the procesa in
the next two monthgs. we'll be mapping all of those
== all of these areas and placing them in a GIS-
based system that the Tocwn is geing to have access
to manage cheir water system. And then lastly, what
we're about to begin doing is reaching out to
tugtomers whoe £all into one of three criteria, which
would be they are -- they own a unit where they are
-- we are -- have known or confirmed lead service
lines.

They either or they owr a unit where they

have non-lead sarvice line, but are very likely to

wav Jppst lines wrhh lead polder. oOr lastly, have
ikl & ke thot Zoes not have qeopper and lead

anlder, not lead aervice line, but is likely haa
fixtures which contain -- which contain lead. And
the purpose of reaching out to those particular
units 1g to complete the benchmark sampling where
we'll be able to trace -- be able to trace the lead
levels ingide the unit and tie them to either a
service line, lead sc.der, cor leaded fixtures sc
that we can have adequate daca to eesentially and
ultimately confirm all of thege -- the material type
of all of these 1%00 uvnknown lead service or unknown

gervice linega. We've included ingide the Select
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thoughts on.

MR . CARROLL- T waa juar ruminaring far a
moment. ¥You said that you're -- you have instant
detection ability now to go into somebody's home and

MR. DOLMETSCH: Well, I can't walk in and
experience it. But what we'll be doing is the EPA
has a draft protocol, which essentially because we
have three potential sources of lead inside the
unit, either the lead service line, the solder, ar
the lead fixtures themnselves, we essentially have ro
test for and separate esscentially the lead signature
for each one of those.

MR. CARROLL: Okay.

MR. DOLMETSCH: So we've purchased an
analyzer which we can take a sample at the site.
hnd the protocol, I don't have it memorized yet.
It's a little difficu.t for me to explain. Buk
agsentially what it's going to do is -- our geoal is
ta isalate the zignatnre of the lead servirce line
alone. S0 that hopefully when we've completed the
benchmark sampling, we can go into a home, go
threugh a flushing procedure, and then be able to
identify that if the test that we take inside the

unit at that time ia above a certain concentracien,
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Board packet a genaral dessription, whish I*ve just
gone over, as well as a draft Jerter that we'11l be
gepding to the residencea. And oo tonight, we
bagically want to inform you of our future gutreach
50 pecple know that -- what the purpose -- of our
reaching out to particular customere are and to gec
any kind of feedback from either the public or the
Select Board prior to doing it.

MR. CAMPBELL: S0 your -- your laat
sentence says, "MSK is seeking the Board's suppeort
in promoting this project." BAny specific support?

HH. DULMETSCH: Just -- just supporting --
determining leads -- cupporting the effort to
datermine how many lead gezvice lines we have in
Town .

MR. CARMDPBELL: That's good. We just got
through budget sesason, sa the word support always
makes us feel a little nervous.

MR, DOLMETSCH: There's -- there's no
financial support that I'm reguesting at this time.

HMR. CAMPBELL: Thank you.
MR, DOLMETS$CH: Qnly moral support.

MR. CAMPBELL: All right. Thank you.

Cuestions from the Board for Jason? Wething from

you, Jim. This is8 always something you seem to have

twwor sewsane SAEOGELD oncon
ZIEET

Z25cv-0045%wks Document 18 Fled 0SX02/25  Page B2 of 201

BOART: MEETING
73575

Japsary 37, 2018

that we can feel fairly certain that it's coming
from a lead asrvire Tine and not from somes other
potential source. So we will be able to have an
immediate -- we will be able to make an immediate
determination at that point.

MR. CARROLL: Se within minutes rather
than weeks where you -

HR. DOLMETSCH:

MR. CARRULL: Okay.

That'a correct.
But you won't be able
to determine the -- the precise source of the leads,
1t could be soldered, it could be a service line.
MH. DOLMETSCH: Well, but the purpoee of
it would be to -- would be to break thoge out.
Right? So it's -- Montreal did a test. They --
they essentially did this protocol. And what they
found was that -- they found definitively that if
you went in and you teok a flush sample, right, not
-- not a firet draw sample, which is what we also
take to gee what level of lead you may have in your
drinking water. But :f you take a flush sample, in
-- in Moncreal, if their concentrations that they
tested inside of that flush sample were above three
micrograms per liter, they were certain -- they felt
certain that that meant that there was a lead

gervice line coming into the unic., we may find a
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differant kench -- a diffarent baseline in
Repmingtan juat hased an the water characteriarics
But yes., we would -- we would immediately know,

MR. CRRROLL: Are you aware of -- and S$tu,
I think you would probably cught to pipe in on this
one, are you aware of Bennington's efforts now to
coat those lead lines with what are the chemicals
that we usze?

MR. HURD: Well, there are various forms
of sodiuvm -- sodium hydroxide, sodium bicarbonate.
We use lime now. And that was going to be one of my
questions, Jason. We treat the system to prevent
the leaching of lead into -- intc homes and inkto
gervige lings. You're going Lo be able to even in
apite of that, you're going to be able to detect

MAR. DOLMETSCH: That'a our hope. Ke
haven't -- we -- becauwae we haven't actually asked
and gotten into homess and &Eone $h= hoalysis. Bhat's
our -- gur expectaticn is that we're atill going teo
see a lead signature. But yes, the Town of
Bennington does -- the Town ¢f Bennington, we know
that the Town of Bennington doeg corrogion concrel.
That is geoing to have an impact on what -- what lead
levels we may see at -- at those house locaticons

during cha flush. Corrosicon concrol is -- 18 a
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MR. HURD: Ho, it's all right.

MR, NOTMRTSCH: The acrion level i=s
actually the level at which the EPA reguires you to
take action. Right? So you quys have already taken
the firet step, which the EPA would have required
you to do, which is to implement corrosion control.

MF. CRRROLL: And what's the action level?

MR. DOLMETSCM: The actien level is 15
micrograms per licer.

MR. CARRQOLL: And what is ours?

MR. DOLMETSCH: It's going to vary
throughout the syastem. So you take 30 sample sites
and they all cpread anywhere f{rom, you hknow, lecs
than one microgram per liter, which ia usually the
test limit, to I think up te, you know, anywhere.

We -- we took samples, just to give you a little bit
of background, we took lead samples of all the
housea, ag many houses ag we -- aa were willing to
give us samples back, of all the unitas that were
:on.neer_iﬂ-g ta tha water aystem as a part of the
expangion to take care of the contamination for
PFOR. We got 78 results back. I think 70 percent
of them ¢ontained -- had some concentration of lead,
and none of them have lead service linea. They're

also not connected o the water system right now.
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great way of readucing the amount of lead that you
may receive from yonr drinking water

MR, CARROLL: And currently. are -- have
you made any study or looked at che current lead
level to give some reassurance to the drinking
public, water drinking public?

HR. DOLMETSCH: What I c¢an say is that the
Town is below -- the Towm's tests that Lhey complete
are below action limic for -- for the EPA.

WR. CARROLL: Stu, you want to back that
up?

MH. HURD: [ think he said it very well.

HA. CARROLL: dkay.

MR. HURD: And we test, I think it's cace
every three years.

MR. DOLMETSCH: d{errecr.

| ER. HEEP: Sewme -- 15 it 30 locations?
I'm pnever gquite sure --

MR, DOLMETSCH: Yes, I believe go0.

MR, HURD: -- of the number and we are
consiatencly below what's called the action level,
which is che minimum safe level,

ME. CARROLL: It's good.

WR. DOLMETSCH: 1It's not actually. So the

action level just sorry to break in chere, Stu.
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But those ranged anywhere from 1.8 micrograms per
Tirer tn 54,

MR. CARRQLL: Does it wacillate over time?

ME. DOLMETSCH: It really depends on,
those were all first draw samples, sc that means the
water's goling te stagmate inside the line for up to
eight hours. And so i1t's the first time vou turn
the faucet on in the morning. But it will change
over time.

MR. CAMPBELL; So run your faucets. Run
your faucets before you use them, Anvone else?
Uther guepstions from the Board? Thank you. Jim?
Carpon?

U'NIDENTIFIEDL FEEE.,_E BMEDE?LE.EF.I: :TO, qo
ahead. -

MA. THURBER: I just had a cost guestion.
There's no fee for residents for you guys to come in
and do this sampling.

HME. DOLMETSCH: That's right. We weuld
love to take volunteers, which iz why weire deing
this initial outreach, is if you would like to
participate in -- in our benchmark sampling and then
later our sampling program, then we would love to
hear Erom you,

MR, THURBER: @reat. And so this lecter
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that you have drafted here is going to go Ea a
sample size® Ta if goaing ta ga Fa all Benningron
residents?

MRE. DOLMETSCH: 1It's going Lo go Lo a
sample set. We're really aiming for the first 30.
S0 we're aiming for 10 to be in each of the -- in
each of the clagsifications of homes that we're
locking at sampling for the benchmark sampling.

MR. THURBER: S0 a pretty low number of --

ME. DOLMETSCH: It's a low number. What
we're going to aim to do after that i1s the goal will
be to sample as many units as possible inside the
confines of the lead grant. I -- I don't cee uc
being able te do all 2§00 in thig, mainly dus to the
time conastrainta. It takes a long time to juat take
the outreach. But if we get a flood of requesacs,
then we'll be really excited about it.

MR, CARROLL: I'wve got one mre.

MR, CAMPBELL: Let's -- Jeanne, do you
have something?

MS. CONHER: Yeah, you can 8ign me up.

MR, DOLMETSCH: OKay. Great.

MS. CONNMER: I also have a question.

MR. DOLMETSCH: Sure.

M5. CONNER: And ic's money relaced and
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and determining what types of potential funding
Aarraragiea rherse would he For lead rervice line
replacement program, what that might look like.

MS. CONNER: And I was even thinking about
vou needed to get a new faucet.

MR. DOLMETSCH: OQh, you mean so to replace
out your lead fixtures?

M5. COWMER: Something as simple as that,
yeah. I mean, if you have to start replacing four
faucets in your home, that c¢an be expensive, I
didn't know if there was money.

MHE. DOLMETSCH: L don't -- I'm not aware
of thece kindc of fundimg- opportunities-for®
individuals at chis peint, but that's geing te be
part of the work that we're doing.

1 IN WR. TRARROLL: Just trying ta see what kind
of a problem we have.

MS. CONNER: Yeah, great. Thank you.

ME. CAMPBELL: Chad? Jeannie? Anything
from either of ynu? Yeah, go ahead.

MR, CARROLL: Have you conducted this
survey before?

MR. DOLMETSCH: This is a new initiatiwve
Dy the stace of Vermont. 5o we're one of two

communities in the atate thac have received this
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you may nat ba able to answar this, but let'a juat
say samething's found Samentes has lead in a
fixture, I8 there money or is this just a study or
is there money available for people to replace
fixtures or, you know, remedy the problems?

ME. DOLMETSCH: So this is -- this is
really -- this is purely data collection, outreach
and study. I think the goal, the next step that we
may come back and talk about is what kind of funding
strategies we can undertake. The average and as you
know, a customer owns their service line, the
gection ot the service line that's on their property
after the curb stop, right? £o the -- teo replace a
lzad service line that's qustemer cowned, yau know,
coata appraximately 57,000 ta complete. And that'a
countrywide, but that's generally what the cost is.
3o if you lock at, let's say we find that -- let's
say we find that every single unit or the high or a
high percentage of unita that we had that were
aither unknown or the Town had already replaced cutb
their lead service line, all had lead service lines,
chen we'd be talking about a project that would
would be in the milliens of deollars if we tried to
do it at once. So it'as going to be, I think we're

dgoing to have to -- we're golng to be looking for
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funding.

MR . CARROLI.- T'm juar rhinking ahead.

You know, I'm curious to -- for the people of
Hennington to know 1f there are certain segments of
the Town that higher -- where you find higher
concentrations would be helpful.

MR. DQLMETSCH: That -- that's going to be
part of the outreach. You know, as you know, as we
discuased, the Town's undertaken the -- the Town has
undertaken corrosion control as a method. So if
there are high lead levels inside the home, then
there are other, you know, there are things that the
cuctomer can do to reduce their potential expocure
to lead inside their drinking water.

MR. CARROLL: And more to what Stu said,
when we de cur testing, it's done at the water
treatment plant. Is that right?

MR. HURD: Mo. No. No. It's dane in the

home .

MR. CARROLL: It's dene in the home.

MR, HURD: Yes. &And ic's -- it's -- it's
done as a first draw. So you -- yDu -- as -- as ohe

af the volunteers whe do that teat on a three year
pasis, you riee in the marning. You -- the first

draw cut of your faucet, you fill the -- fill che
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jar and raturn it to the water department. And that
way yrm know whether or nat yan have higher amounts
of lead in your -- in your @ystem than normal., 1f
you run or flush the water, it is likely that chat
concentration will drop because you're -- you're
bringing the protection inte your system that hasn't
been there overnight.

MR. DOLMETSCH: I[t's alsc had less time to
react inside the unit, inaide the line.

ME. CRMFBELL: &So three -- three guick
things from me, Jason, T guess, just to confirm this
is completely wvoluntary, right? USo the people will
be getting a letter and they can agree to it or nok.
I gueszs I wonder a little bit when I lock ak this
map about the extent of the map. What happens to
the left and the right and che tep and the botcom of
it? You know, how much bigger iz our problem than
we have? And maybe that's a guestion for another
day.

MR. DOLMETSCH: This wag just an example.
We have the entire aystem.

MR, CAMPBELL: d{kay.

MR. DOLMETECH: We have every all 3600
gervice connecticons mapped and clasaified based on

the Town'a clagsification.
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othar thoughts from the Board? I think it would be
my apinian, we shauld asnd him of f wirh our
nlessing. I don't suppose you need a motion on
this, but.

M5. JEMKINS: Can I askh one more? So the
timeframe, you probably said this, what is the
timeframe for this?

Mi. DOLMETSCH: The overall timeframe for
the praject runa through the end of August but we're
aiming to complete our benchmark testing by the end
of Harch.

M5, JENKINS: OKay. 50 it's really gquick.
Okay.

MR. CAMPBELL: ALl right. So okay to say
the consensus of the Board ia go man go?

MS. JENKIMS: Absclutely.

MR. CRMPBELL: Great. Thanks very much,
Jason.

ME. DOLMETSCH: Thank you.

ME. CARMPRELL: £a I see that NeighborWorks
made it down., How ars the roads?

M5. BIDDLE: So far so good.

MRE. CAMPBELL: Oh yeah?

MS. BIDDLE: It started raining.

MR, CAMFBELL: (Qkay. All right. 5o we
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MAR. CAMPBELL: I undersband.

MR NDOTMRTSCOH-  And as you ran gnesas,
imagine the older gecticons of Town are -- are more
impacted.

®MR. CAMPBELL: Yeah.

MR. DOLMETSCH: But it -- it's -- Iit's not
relegated just to inside this box.

MR, CAMPBELL: C(kay.

HMR. DOLMETSCH: This is more an example of
what you can see on a larger scale.

MR. CAMPBELL: Well, I far one can't
poseibly see any downside to this except that it
would be nice to have the octudy be even larger if --
if there was more money. But at least it -- it
acunda te me like we're we're going to really
address thia problem sgquarely and with as much
funding as we can bring ta it at this point. And if
we find we have a problem, then we'll have to look
deeper inte it, right?

MR. DOLMETSCH: I -- 1 think it's -- it's
less about finding a problem as, it's more about
determining the scope and educating cthe public and
identifying a cellect.ve approach on -- on the
solution.

MR. CAMPBELL: Well said. Well sald. Any
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have tabled the NasighborWorks discussion, but lat‘e
hring thar np now. Sa, Tody and Zerwat

2ERWAT: Thank you. I'm just here to
introduce our quests here tomight. I have Ludy
Diddle, who's the executive director of
NeighborWorks of Westerm Verment and Gregyg Over,
who's the director and NeighborWorks received, as
you saw probably in the summary that -- the
executive summary that they -- that they provided
and that I also provided to you, NeighborWorks
received a VCDP grant of $250,000 last year, July
2016, to conduct a rental rehab pilet. BSo this was
a program te incentivize local landlords to acquire
and rehabilitate rental units in Bennington. So
they're here to tell you a little bit about what
they've done this past year and some plans for the
future.

MS. BIDDLE: Yes, thank you. Thank you
very much for having us and thank you for moving us
around in the agenda for the -- due to the weather.
That'a very nice. Yes, We are here actually the
business before our -- for the -- the reason we're
here tonight is to ask yau to consider supparting
cur request for an amendment t<o the original

application, The amendment would be for addicicmal
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sum of money that would allow uas to do 15 mare
projects, 15 mare rental amits in Bennington We e
accomplished 10, wWe'.l give you details on whatr
we've done. But the request would be subsidy from
VCDF that would go towards incentivizing landlords
to do 15 more unita. Our propeosal is that with the
original grant, there is enough mwoney left in
program management that we can pay the -- the -- the
oraff costs and the administrative costa out of the
original grant. So we're just asking for an
additiconal $100,000 which would be subsidies to the
additional landlords.

MR. QVER: Ome hundred five.

MS. BIDDLE: ©One hundred fLive seo. But I
wanted ta juat begin by aaying that the original
grant has made a huge difference to us in that it
allowed us finally te have a satellite office in
Benningteon. We're on Morth Main in a lovely space,
it actuwally belongs to Shiree Housing. We're
partnering with Shires Housing om asz many -- in as
many ways as pogsible. We have a long-range plan to
co-locate with them when the cime comes. And having
a -- having a presence, a full-time presence in
Bennington has enabled us to bring all ocur other

programs in a much more immediate and conacant and
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you know, adaquate coocking facilitiea. 8o she
literally Ferachea how fa ook with a microwave, or
how to cook with a -- with a hot plate, or how to
cook on a grill, if that's all you have. And she
teaches these courses in places where pecple are
having a hard time such as Recovery House in Rutland
and so forth. So we are expanding that course with
the help and partnership of Shires as well., There
are just a few, there -- there are juat other ways
that HeighborWworks will hapefully be bringing some
of qur regpurces into Bennington, as I say, and with
the permanent space that we have. 5o I'm just going
to ack Greg tao give come detailc on what we'wve
actually accomplished with che rental rehah. But
and do you have numbers on how many other rehaba
we've done?

MR. OVER: Actunally T don't, bubt I know
it's around a dozen.

MS. BIDDLE: Yeah.

MR. OVER: From your handmut there, 1
tried to give a history of what we've done go far,
But I'd like to go over the fact that we have chree
buildings that we're currently working en at 272,
274 Union -- OUnion Avenue, I believe it is.

MR. CAMFBELL: Streer.
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raliakle fashian as oppased te sort of working out
af HWest Rutland an an -- an a nar asa freqent hasis
S0 our home buyer educatian claggses are taught here.
The -- the attendance has doubled, Qur lending
officers come down to actually sit down with clienks
for our lending program. We share some sgpace in our
space with Habitabt, which is very nice for sort of
social reasons as well, PBut just having a presence
in Bennington has meant a great deal to us,. We've
been serving Benningteon since 2004, but this is the
first time we'wve actually had a satellite permanent
office. 1'm going to let Gregg talk, oh, I -- 1
should aloo cay two examplec of additiomal bemefits.
Wa started two programs in Rubland last wiater. One
is called We Can Fix It, which is a home maintemnance
courae for women, taught by a woman. And it's been
extremely popular in the Rutland area. And Shires
is going to help us co-host and provide that course
te the at, for starters anyway, at the community
center in Apple, in the new, in the reviged, or the
rencvated Applegate housing complex., And the other
program ig called Everyday Chef whereby a wonderful
chef teaches a course to -- akout cocking with local
foods2 and healthy foods but teaching a course to

pecple who atruggle to have, you know, adequate or,
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MR. OVER: That building owner has
invearsd $128, 000G inte rhat biuilding ro rake twn
unite and make them four. It's about 15 percent
complete at this time. Then we have a second
building on 32224 Gage Street. And that is one unit
plus repaira to the -- to the two-unit building.
That gentleman is going to be investing over $40,000
into that and it's about 25 percent complete. And
then there's a third building on Safford Street at
343 that houses three units. Those people are geing
to be gut rehabbing the two main units and probably
recongtructing a third unit on the back that was
attached by just a breezeway and set of otairc. 5o
there'll be three units there and they've taken a
building grant and they're going to be investing
over $155,000 in that building, for a total of 1¢
unire, which was our commitment for the first round
of the grant. HNow, for the second round of the
grant, we've lowered the -- the grant amount from
8,500 down te 7,000, Mopefully -- hoping that we
can produce more units and still incentivize the
landlords to take advantage of this program.
Currently, we have one person that's extremely
committed to -- to remddel a four-unit building. Ie

chere a Grove Street arcound here? Close?
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HR. HURD: Grovea Streab, yas.

HR  OVRR: Ta thers a Arowve clase ta here?
It's, the -- the units are very cloge te here and
he's -- he's looking to rtake a grant for each unit

plus make some signif.cant improvements for the
building. Any questicons? So now I'd like teo answer
questions that I, you know, whatever [ can.

MR. CAMPBELL: ALl right. 5o just to be
clear, as I understand it, eventually we're looking
-- you're looking for tie approvalr nf the Be gt
Select Roard to begin the process of applying to
VCDB for a aecond year of enhancement. Have 1 got
that right?

MS. BIDDLE: That's ¢orrect.

MR. CAMPBELL: That's what you'd like from
us tonight? Okay.

MS. BIDDLE: Yeah.

M. CAMPBELL: 2S¢ guesticng from the
Board? Anything from you, Chad?

MR. GORDOM: Yeab, I gquess I could start,
What does scmecne have to do te be eligible to apply
for these grantar?

MR. CVER: Just be willing to look over
the -- the grant comm.tmenta that you have to make

on the building. And we have developed a sheet thac
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they have to supply NeighborWorks with income
infarmatrion annnally from the ~lisnta rhat rhey!'re
renting to. to make sure that they're abiding by ths
-- the covenants of the grant.

MS. BIDDLE: And they have to make health
and, they -- they have to use the funds for health,
gafety, efficiency improvements. The goal being to
improve the quality of -- of housing either to
greate new units, which would be the -- the super
achievement, Lo ¢reate new units that are affordabhle
to low-income households and thar meec very high
standards for health, safety and efficiency.

MA. OVER: Yeah, cur number one criteria
was 1f upics were vacant or offline cxr, I believe
the building at 343 Stafford had sat sat vacant
for guite a few years as a foreclosure. So that was
our first commitment to -- to bring new units online
hera in Town.

MS. BIDDLE: It's alsoc had the benefir of
making improvemente to hizterie housing steck
becauge in moat cages these are, you know, clder
nomes that have been converted or something. And in
many cases and this is, you koow, thiz is whar Che
landlords -- this is why the landlorda wankted to

wark with us. They'wve been under maintained or
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-- that whare wa sit down and talk with the
individual praperty awmer to atart with and make
chem aware that they. you Know., cthey must commit to
-- to all these conditians, You know, those
conditions are to the effect of they must rent at
least 51 percent of the units to pecple that are 80
percent AMI and below. And if I talk too many
acronyms, just tell me.

HMR. GORDON: Yeah, you might want to just
de-acronym a couple of those.

MR OVER: Okay.

M&. BIDDLE: De-acronym.

MR. OVER: Fifty-cne percent of the
buildipg mugt be rented Lo people whe are 80 percent
or belaw the average median income of the county.
That usually works out to be somewhere in the
540,000 range, depending on the amount of
dependenta. There are HUD housing and urban
development gquidelines on -- on rent and they're not
allowes g exceed Liwwme guidelines. They must rent
within the HUD guidelines.

M5, BIDDLE: Far five years.

Mk OyER? %or, well, for five years or
the life of the loan commitment, whichever comes --

whichever comes first. and they have to glve a --
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simply needed expensive repairs and this was sort of
rhe -- the jumpatart ro getring rhoAe repairs done.

MR. CAMPEELL: So Jeannie?

MS. JEMKIHS: S0 -- 56, I have -- I have a
couple guestions. Thank you. So I'm wondering, can
you talk a little bit about how you 4o cutreach?

Who are you looking for and how do you go about it?
And how you found the individuals that you're
working with now?

MS. BIDDLE:; Well, we started with a sort
of steering commitiee. I'm not sure remember all
the members of the steering committee, but we talked
to the director of Shires Houcing. We talked to
Lwo, we invited gseveral, but we had two landlerds
come and advise on how it would work far them. We
nad two inspectors.

HME. OVER: I think they were the building
ingpectora for the Town were -- were present at our
meetings and the interim, what was it?

ZERWAT: Cormunity Develspment Direectar.

MR, OVER: The Cowmunity Development
Director, the interim that was working at the time.

HS. BIDDLE: Yeah., Okay. 8o we had sort
of an ad hoc advieory group to sort of establish and

cest what quidelines we were proposing, This is a
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piloe. It's naver baen done before. So wa wers

getrting the hest advice we comld He alan remsnlted
Joe Giancola, who's a big landoewner in Rutland. whe
wanted it for Rutland, but sgrrcy.

MS. JENKINS: S50 I -- I guess I was
thinking, sc that's your -- your steering committee,
but I was wondering how you did cthe cutreach and who
you were locking for. 50 beyond getting advice,
MR. OVER: We had Chria who knew --
M5. BIDDLE: Yeah. Yeah.

MR OVER: The person that we selected
for. to de the management of the progran here in
Bennington wac very well connected and knew I, what
I feel to be 50, 60 percent =f the vormmunity because
he was in conatruction for a long time.

MS. JEMKINS: Iz that -- is that Chrig?
MS. BIDDLE: Yes.

MS, JEHHKINS: Okay.

MR, OVER: And he knew a lot of the people
that -- that eventually ended wp in the program, if
not all.

M&. JENKINS: S50 what, how did you do the
putreach? I mesan, was it throwugh Chris Callaert?

MR. OVER: Yes.

M5. BIDDLE: Mostly through Chris Callaerc
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MS. JEMKIMS: All right. And then if 1

may. Sn T -- an bear wirh me becanse T don't know a
lot about this. £o the -- the units that you were
referring Lo are, are -- those new units as opposed

to rehabs? I mean, you'd ask the number of rehab
unite and then.

MR. OVER: There were seven new units and
one unit that was being brought back online because
it had fallen out of compliance to be rentable.

M3, JENHINS: And that was Safford? There
was one on Safford?

ME. OVER: That was at Gage Street.
ME. JENKINS: Gage. Ckay.

MR. OVYER: And three of them -- each --
sach of the units got a building grant to make
irp#lvenents bnat vwomld -- that would affect the --
the entire building. 1.e., you know, all the people
that are living there.

MS. JEWHINS: Okay.

ME. OVER: Or would be.

MS., JEHKINS: aAnd then what were the, so
then what were rehab unies? Sorry.

MR. OVER: The rehabk unit -- there were
four at 272, 274 Union.

Safford,

And there were three at 343
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bacause wa wera just getting started hersa., And --
And then we -- we Fook varions proprnaals from
pecple., In gome ways, i1t was a firer come, first
serve, if you gualified, you met the standards chat
we wanted to see for the improvements ta the
property and -- and were willing to, you know, agree
to cthe covenants and so forth.

HMS. JEMKINS: &0 I'm just sort of
wondering 8o it was Chrig reaching out racher than,
did you have something that went cut in the paper
and talked about this? DNid you send things te, I

don't Know, area, I know there's an area landlord

liot or.

Mg. BIDDLE: I don't know that we did.

MR. OVER: Certainly our webaite.

MS. BIDDLE: Yeah.

ME. OVER: We had 1t, you kanow, plugged in
very well,

MS, JENKINS: Okay. All right,

MS. BHIDDLE: BEut those are wvery good
suggesticns.

MR, OVER: &And, you know, and social media
also.

W5. JEWKINS: Okay. All right. ALl right.

MRE. OVER: 11T wWent gQutr on.
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MR. CAMDEELL: He's listing the same units
Fhera S0 there were a Faral af asven unita --

MR. OVER: Eight unics.
MR. CAMPBELL: & total of eight units that
were improved or that were brought online as a
result <of your funding.

MR. OVER: Correct.
Thank you.

MR. CAMPBELL: And these -- these --

HS. JEMEINS:

MS. JENKINS: Okay.
MR, THURBER: Or the hope is teo bring them
online because currently they're -- they're in
DICCESH.

Ms. BIDDLE: They're in process.

MR. THURBER: Yeah some of them are not

aven in the -- in the vicinity of coming online.
MR. OVER: Hot yer.
M3 . JENKINS: So they're 35 percent, 25

percent and then Safford is --
MR. OVER: Twenty-five percent and ene
we're still working through --
MS. JENKINS: Safford is zero percent.
HR. OVER: -- the Department of Histoarical
Preservation to enact gquidelines that they have to

uge for the exterior of the building.
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HMS. JEMKINS: Okay.

M&  RINMANR-  Rerauses iF's a hisatarice

building.

MS. JENKINS: Okay. Thank you.

MR. CAMPBELL: Jeannie, anything else?
No?

MS. JENKINS: [ think that's -- I'll stop
there.

MR. CAMPBELL: Why don't I go last. Jim,
anything from you? WNWo? Carson?

MR. THURBER: As as you commented, year
one, pilot program, initial tunding. [ know all the
-- everyone's heart wac in the right place in
getting thig off the ground. But I -- I know
through conversationa with the individuals that
you're interacting with, it's definitely a trying
process in respect to what you need to do to get the
money and it's creating some incredibly lengthy
delays, Ia that fair?

MS. BIDDLE: T would aay some of the
delaye are just the fact that we're getting -- we
were gtarting the program last year., I don't chink
we have to -- some of those delays will be much
eagier. But yes and this -- there is a way -- there

ig a, you know, a problem or there are requirements
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to mae. Ae far aa emall landlordse, they weren't all
amall landlnrda. BAnd right now, there are -- aoms
of them are the most efficient and they're
struggling to get through the paperwork.

MS. BIDDLE: We would love those landlords
to participate. T will say, I -- there were
articles in the paper and some people did contact us
after articles in the paper when the grant was
announced and when the pracess -- the project was
sort of described in the paper. I don't know that
we put out a press re_ease curselves. I honestly
don't remember. Bub I know that there were articles
in the paper and peop.e did call us. Aand we, but
we'd be very, very, very pleased Lo have the smaller
landlords.

MR. OVER: The small landlecrd that's
atruggling right now to bring his units online
becauge of insufficient funds, we would give top
priority to in the second round. In other words, if
you have, you know, two -- two unite that you own
and I don't Know, sven connected to your house and
-- and you know, you just don't have the financial
resources bo -- to make the improvements or the-- or
the code -- the code compliance repair work thar it

takea, Those are the people that we're truly
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bacause theae are federal fundas.

MR THIIRRFR. Yeah

M5. BIDDLE: And they do have more, you
know, more strings attached and chere are more
locps, you know, te jomp through. And Greqg has to
do an environmental review. We have to do an

higtorical review. We have to do -- do we -- we

doa't --

ME. OVER: AgSbestos.

M5. BIDDLE: Yeah, 8o there -- there are a
lot of -- there are a lot of issues thar arise when

you are using tederal tunds.

MAR. THURBER: MAre you optimistic in -- in
year bwo as yew kind of increass the number of units
that you're hoping te te have theae funda flow to
that the ability for individuals, small landlerds,
which 18 the geal, te -- to cbtain those funds is —-
is going to be a little easier? DBecauae the
landlords you selected in yvear cone, I would nct be
going out on a limb to 8ay are -- are probably some
of the -- are some of the most competent and
probably efficient landlorde you could have picked
in this community. One of -- a couple of them are
some of the largest landlords. So it -- it just

kind of -- the picking process was -- 18 interesting
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locking fer.

MR. THIRRER- Yeah

MR. OVER: And we don't have to keep thia
to 11. It might be that, you know, that some of the
landlords den't need a full grant, that they could
get -- get by with a, with -- with a 516,000
project, which means they'd only be eligible for a
54,000 grant. 5o we would like to stretch this out
as far as we possibly could.

MR. THURBER: And I agree. I think in the
30,000-foot level, the -- the funds rhat were
awarded and in year on¢, ag I Kind of settle on the
idea of it being year one, they're --

MR. OVER: Well, we didn’t know what to
expect to be quite honeat with you.

MR. THURBER: Agreed. BAnd I think as vyear
two comes online, it's going toe be hopefully --

MR. OVER: The grant -- the grant
conditions now Bay that -- that no one property
owner ia eligible for more than eight. That might
even be a little bit -- a little bit too much., If

gomebody's already, you know, hed the ability to -

ta heve five grants and -- and restore a building,
we would certainly not jump to -- to refund them
again,
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HMR. THURBER: Yeah, we gaw that in yesar

MR. OVER: We would look for those ocher
-- for gther people in order to distribute the
wealth, right.

MR. CARMFBELL: Thank you. Good hard
questions. Jeanne?

MG. CONHER: Yeah, forgive me. I den't
know a lot about what you do. 5o forgive me if you
feel like I'm being a little nitpicky but I would
just like to reiterate, T -- I -- I'm -=- T'm a
little concerned that all the landlords that may
have been eligible didn't know. So that makec me a
little bit uncomfortable that there may he people
out Ehers that would have come forward had they
known. So I quess I would encourage you ta maybe do
a better job of making sure that the smaller
landlords do know about the program, The ather
couple things I've thought of is, is -- is there
some gort of a time constraint that, in -- in other
worde, you don't want units under cenatructicon for
years, The goal ip to get them rehabilitated and --

MR. COVBR: Our grant agreements specify
gix months.

M5. CONNER: Okay. Great.
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MR. OVER: And we take care of all the
diarribhirtinn funda.

MS. CONNER: Okay. And the other thing
because things not on_y sometimes take longer than
they were supposed to, they sometimes end up costing
more than they were supposed to. So iz there some
sort of -

MR. OVER: MWe have a -- we do have -- we
have built in an agreement in with sach landlerd
that they will be responsible if funds that -- that
are in play do not create the units. That it's --
it's their responsibi.ity to take thosce units to the
polnt where they are rentable.

MS. CONHER: I gquess I'm, what I was going
Lo say waa. ia there any verification that they have
the finances toc complete the project in addition ta.

MRE. OVER: There is.
M. CONMESR: Ckay.
MR. OVER: That's correct.

MS. CONMER: That's it. You did great.

MR. CAMPBELL: Way to soldier through
Jeanne. Well, so, you know, we know we want to work
on cur affordable housing stock in Bennington and -
and we're chankful for help, any help., any good help

that we can gec, I think I probably apeak for the
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MR. OVER: Okay? We do extend that for
~erhain --

M. CONNER: Sure. Thinge happen.
MR. OVER: -- criteria. But that's what
we -- that's what we try to get our projects done
in.

HWS. CONNER: And is there some sort of
pepalty of things --

HR. OVER: Well, we don't have ligquidated
damages or anything like that.

W3, CONNER: Yeah.

HH. OVER: You know --

ME . COHNER: It'c difficult.

WI MR, OVER: -- the construgtion managqer
triea to keep abreaat of of what'a going en. And
-- and if it's falling behind, why they let us know.

MS. CONNER: And how does the money come
te the landlord? Are there bills paid for them ouk
of their money?

MR. QVER: Wa.

HMS. CONNER: Okay.

MR, OVER: The -- the grant and the lgan
and or the funds that the landlord supplies are
depcsited in an escrow account With WeighborWorks.

M5. CONNER: Okay.
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whole Board when I say that. Many of us have heard
rumarAa af the praresa heing alow and -- and mayhe
inefficient.

MR. OVER: Can I just add one thing to
that?

MR. CAMPBELL: Yeah. Let me finish thia
thought and then I'll get there.

HR. OVER: All right.

ME. CAMPBELL: I -- I think enough pecple
have asked us if it's, whether or not it's worth it,
S0 I -- I think that's yowr challenge, not ours at
some level., So we're -- wé're, you know, happy
enough to let you continue teo improve things ac they
go on. I think we really weould love Lo see some --
aome good progress to get the whole 15 units er
gomething next year. But my one question that I'd
really like to ask is, are we giving anything up by
offering to support this grant? $o the VCDP grant
funda, I don't know how they're -- how competitive
they are. I don't know how they're diatributed te
communities. I8 there anything that we are giving
up by supporting this? And if nor, why would we not
support further investment in our community, I
quesp’?

MS. BIDDLE: Well, I can't --
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MR. OVER: Z've always been bald that ons
arant Fream WP Aoes fot {mparr anyrhing alse Arvem

the rcad that you might apply £or is the way L've

been --

M5. BIDDLE: You’'re not competing against
yourself --

MR. OVEK: Right.

MS. BIDDLE: -- for those funds.

MR. OVER: It'a like there ian't a guota
and you -- you know. because you're investing

another 500, 105,000 'nto this program that, you
know, that you won't be eligible tor something else
down the road is the way I've always been told.

MR. CAMPBELL: C(kay. Do we have anything
else in the pipeline for VCDP that we're anxious
abour, Zerwat?

EERWAT: The only thing I would add to
that iz that every tite we apply for a new VCDP
grant we -- we from the Town's end, because we're
the fiscal agents for these grants, have to
demcongtrate that we're on top of all of our grants.
$o I think when we ask for what is the accounting
process, how well are the funds rolling cut into the

community, we have to show that the, you know, the

outcome of thar process TO Che sCate, we have Lo
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colleagues at NeighborWerks te work with on thie
projecr, rhat 1 know whn rhe perasn ia en Fhe ground
in Bennington. You know, as NeighborWorks is
building a Bennington presence, who are the faces
with that? How well known are those entities? How
reliable are they? So that if [ call them and I
say, "A report is due tomorrow,” they're going to be
available, They know the, you know, information
they need to provide me, and so on and a0 forth.
MR, CAMPFBELL: £q you're confident the
first pancake always comes cut looking a lictle
funny, right? So you re confident that the second
pancake, we -- we can probably improve things and
gmoCLh out the process a lictle Dic? Would that be
ZERWAT: I think, you know, again, I speak
very, yYou know, I spoke with, I had a very frank and
honeat conversation with Ludy about this. And I
think Carson raised some of the concerns that I'wve
alaa had, whirh is, you know, the preject ia a
really valuable cone. We have, you know, housing
that is remaining vacant, that really our community
benefits from having converted inte sccupiahle
housing., But if ic's, you kxnow, how quickly that

turnover is happening, who'a actually moving inte
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raport on that. And I've spoken bo Ludy ahourt thie

A Tittle hit Yeou know, T think what wonld he
helpful co know ie, you know, for example. ig Chris
staying on with the program? You kpow, wha is going
to be invelved in the program in year twe because
VCDP sends us the money, but if they're not getcting
the feedback that it -s being used in the community,
and if this is how it's being translated, do we get
a penalty? Do we not? I can only speculate, but it
doesn't loock good on cur portfelios.

MR. CAMPBELL: Can you tell a little bit
more about how much werk it 1s to overaee those
fundc or?

ZERWAT: Well, I mean, again, you kuow,
every time, for example, you know, the funda come,
qo through us to NeighborWorks, who then distributes
it teo the landleords. In this case, you know, it'a
really kind of an advance to the landlordsa, and then
we reimburse NeighborWorks in some ways. But, you
know, aa T, again, spoke with Ludy, that reguisition
proceas ie not very stralghtforward, just because of
also some changes in the adminiscration ac
NeighborWorks. So I would certainly feel better
knowing that, as the person who's responsible for

this, from the Town'a end, that I have competent

twwor sewsane SAEOGELD oncon
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any of these unita? I mean, I think, you know, how

miickly ia a praject being completed?  And alsn, you
know, it'e great for landlords to have funds
availahle, but what percentage of their total
project? I mean, keep in mind that each unit gets
£8,500.

project that has to comply with, as Ludy said

If, you know, there's a big, you know,

earlier, health, efficiency and safety, I think it's
really important for landlords to know what
percentage of that grant is going to go towards
meeLing those standards, and what percentage is
actually going towarde the housing conversion. 5o I
don‘t think, I mean, Ludy hag my full scympathy that
thig isn't just, you know, a gquesticn of how
NeighborWorks is deing it. But I do think we have
to be very frank about what converting a house to be
code compliant really entails, and how well do
landlords, you know, know that that's what they're
aigning up for?

MR. THURBER: And can 1 just add on ta
that? Alao, at the end, there are regtrictione on
the income levels ywu can rent to people with. Aand
#o that puts us into a very interesting dynamic with
other organizaticne that are providing housing to --

ce lower income individuale, S0 1f we're, if
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individuala who ars doing rencvations, are deing

Fheas coastly renavations, alrhough there might he a

loan attached to it in chis program, who you're
repting to, your hands are tied to a little bic. So
it puts you into a coopetitive market if you need to
keep your rentg low, you paid quite a bit to
finance, you know, new renovations, and then you're
vompeting with other organizaticons that may not be
holding the notes on those apartments. So it's a
very tough dynamic you're putting scme landlords
inta, especially if they're small landlerds. T
could talk to you ottline about it, I'm happy to --
to go through the economics. I'm one of them right
now. Ik's -- it's a very peculiar situation so.

MR. CAMPBELL: &a, but Carson, you know,

you seem to have -- be closest te this of all of us.

What's your sense on what the Town should do?

MR, THURBER: I think there's a sharp

learning curve for year two that needs to come out

of year one. T don't know about staffing situations

at Benningcton right now, if you guys have an

individeal from NeighborWworks on the ground right

now, is that -- is the staffing back up te --

MS. BIDDLE: We are -- we den't. Chris

Callaerc nas resigned and we juac came from am
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completion rataes, is what -- what -- what -- te what

da you atrribure the -- Fhe low pereenrage of

complerion? Is it, I mean, is it that it's costly

and therefore things are moving slowly? Is it that
the paperworkx burden was intense and that meant that
things just didn't happen?

MR. OVER: Firat of all, first of all, we
had -- we nad to take what we have been deing for
acattered site projects for the last 20 years and
adapt it te -- to £it rental rehab and adapt it te
fit a property owner that gwns multiple units as
opposed to a -- a single family resident. And chat
took -- that took gquite a bit of development through
our lending divisica and it had cto, cbv.cusly it had
to be checked for legality and everything. Then
there's the actual lending process itself. And what
1 was going to say s we are, the lending department
ia only as fast as the people trying to borrow the
money get the infoermation to them. Okay? And my
best example ie the person that applied third for
the program was the pergon that finished first
because they had a nandle on the paperwork thae
aewded 4 be supplied. 8o some of that is,

it'e a 50/50.

rou

know, Tt does take time to process

bl o8 fQﬂﬂﬁ. nﬁﬂru]gatting better at it because,
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intarview with someaane that we'rea vary pleased
about, huk T oran't announes that
MR. THURBER: I thiak in theory it'e a, I

mean, it's a fantastic program. I just think there

are some, you know, first pancake dilemma. It's not
to steal your thunder there, but there's -- there's
a lot to improve upon, whic§ I'd loak aﬁ aid An
opportunity not to dwell on what happened in year
one. I think we all know that there'a really green
pastures here. We just need to figure out how to
make it work for small landlords because it‘s tough
to bring these old buildinge up to code. I mean,
I've done three this in the lact year and it‘c a
pain apd it's really expensive. had the loan
atructuring aometimes that yaou're offering seems
wonderful, but it can -- it can be trying.

MR. CAMPBELL: So 1t sounds to me like the
program is costing the Town very little to
administer, that we feel like it's going to get
better and that I'm hearing some reagsurances that
things are going to go more smoothly in the second
year, I wonder If we have any more queetions for
these folks before we move on?

M5. JENEINS:

I'm thinking, I think I have

CwWo more quedtions. 50 Im the -- in terms of

twwor sewsane SAEOGELD oncon
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you know, we're now, you know, into a second cyclsa.
End we Alwaya rell the homeownera and the landlorda,
"Get your paperwork in as fast aa possible because
that's what's going to expedite things .~

So a bit of it ie the

¥5. JENEING: CQkay.

firat-y;;r lsﬁrﬁing curve of, and that, so that --
that hold up won't happen again. So my other
queation is juat, I -- I had an energy audit done
threugh you quys and somecne from Rutland came down
to dg it. And I know thers's been conversation in
Bemnington about not having encugh energy certifled
folks to come out to do audits, et cetera. Ils -- 18
it che cace that you need to bring people from other
communities that have a certification or -- or can
gomeane that'a not certified work under you with
gome kind of -- some kind of, I don't know,
diaspensation from you?
HS. BIPRLE: So our heat squad program ia
designed such that we have on staff three BRI
certified -- Building Performance Institute
certified efficiency auditors. hnd so our auditors
came to your house, one of them, and they -- the
anditors do an asseassment of the home, right? A
propoaed ecope of work for the home, discusa the

cost, you know, offer the loan, et cetera. h~nd then

NARGELL
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the work ia diven to ocal dantraactora.
HM& TRNKTNS-  Fven iF Fhey'res nat
certified.
M$. BIDDLE: No, they -- they -- they --
they would -- they have to be certified. wWell, letc

me think. Not in every case. They don't have to be

certified in every case. The work has to be tested
at the end, and the quality of work has to meet the
standards for the BPI.

MS. JENHINS: Okay. But it does open it
up for pecple who are not energy certified.

Ms. HIDDLE: Yeah. 8o it's the local
contractors that are getting the work te actually do

the air sealing and ingtalliation.

MS. JENKINS: Okay. All right. Okay.
Great. Thank you.
MR. CAMPBELL: {kay. 5o how are people

feeling about this? If people are feeling posgitive
about it, I'd accept a moticn to begin the process
of applying for a second year, Let's gee. What
would you like? Just a motion of support for your
application?

MR. CVER: Yes, that's what we need.

MR. CAMPBELL: Would anybody like to be --

make chat kind of a motiwuny’
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wa'ra delightad that wa can think about a secend
year and Ao mare with lear.

ZERWAT: Can I just quickly add, and
again, I can say all of this because I've spoken
with Ludy in detail about this. Keep in mind that,
you know, even with the year one, absclutely there's
a learning curve, but a algnificant percentage of
the grant did ge into program management. And 1
would like to see whether it's a, you know, slightly
more regular calendar of reperting about how some of
these changes are being pursued and traced for year
two. 1 think that would be helpfiul both for
NeighborWorks and for the Town.

MR. CAMPBELL: Do you have an MOU or
gomething with NeighborWorks? I[a there something

written at this paintc?

MS. BIDDLE: Yeah.
ZERWAT: Yeah.
ME. CAMPBELL: And could we -- cauld we

open that up juat a l:ittle bit to ask far a little
bit more reporting on that?

MS. BIDDLE: I can leook inte thabt. Yes.
M&. JENKIMS: L'm wondering if we could
also add a little bit more about how people find out

about the program. I -- I'm just -- I am goncerned
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MA. THURBER: #And just a reminder teo the
watehing pohlic in the andiences, thia has -- rhese
funds are not related to anything Benningctan-driven,
tax dollars, or anything alceng those linea. I chink
it's just important teo re-clarify.

MR. CAMPBELL: And we've also established
that we're not giving up anything by applying for
them. 50 it's, not to say money over the transom,
but it's -- it's something that we're very happy to
have you bringing to cur community.

MR. THURBER: Yeah  This is an
informgtion seasion, and I hope you don't realize
1*m not being cricical. It's just feedback from the
general communiby that I think it's an amazipg
opportunity for small landlerda, and even moare so in
year two.

M5. BIDDLE: Sa we don‘t -- I den't -- we
don't feel criticized or whatever.

MR, THURBER: Everything I've brought up,
you've heard it over and over again,

MS. BIDDLE: 1It'e the fact of life when
you start a pilet program, you just have, you know,
bumpz and starts.

WR. THURBER: Yeah, agreed.

M5. BIDDLE: And we have them all, and

twwor sewsane SEOGELD oncon
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that -- that -- that .t not just be an individual
raying, "“0Okay, T know rhese four penple, ler's go
ask them.“ [ -- I would really like the public to
be able teo invite themselves into 2t.

M5. BIDDLE: And part of our conversations
too with Zerwat was we could use help in finding the
landlerds. wWe'd love to be -- we'd love gome
guidance as to where you, you know, what -- what
portions of your Town you might like to see some
investment. What -- what landlords you'd like us to
work with. You know, we're -- we're not as familiar
with people on the ground here as you are and

suggections in helping and celecting would be very

welcome.

MS. JENEINS: Okay.

MR. CAMPEELL: Happy with that?

MS. JENKINS: Mm-hoo.

MR. CAMPBELL: Yeah.

MS. JENMKINS: Yes. Thank you.

MR. CMBMPEELL: Firat year in a new
gommunity. Yeah.

MR. CARROLL: I would, that, you know, as
far as finding landlerds, it should be fairly simple
to do if you went to the apsessor'as «ifice, They

can tdentify multiple unite and let you know whoe the
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landlards are.

MR CAMBRELL-  fla yon need a letber of
aupport On this or just a motion in the minutes?

M3. BIDDLE: A letter of support pever
hurts.

MRE. CARMFBELL: That's not guite what I
asked.

MS. BIDDLE: I don't believe it's regquired
in the amendment process.

MRE. CAMFBELL: Uh-huh.

MR. OVER: Please {inaudible).

MR. CAMPBELL: Do you have, Btuart, some
sort of letter or comething that we could --

MR. HURT: HMWall, we =@uld probably pull
something together depending on the sutcome of your
motion and support.

MR. CAMPBELL: {kay. All right. what’s
the board's pleagure here?

ME, THURBER: Motion to support.

MS. JEWKTHNS: With --

MR. CRMFBELL: Motion to support. oOkay.

M§. JEWMINS: With, do we want to have
some stipulaticns in there or is it not?

MR. CAMPFBELL: I think we'wve just heard

Zerwat saying chat ghe's going to look at the MOU

toom szassss WARGELL o vmncon
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Mary Morrisaay could ba on a read to Mentpelier. 1Ie
rhere anyhody rhat came in a lirrle hir lare and
would like to speak hecause we can open this back up
1f -- if we need to. Laura, would you like to
speak?

LAURA: I wonder what's going on because 1
came in late thinking that's geing to be now.

MA. CAMPBELL: Understood. That's what
I'm saying. Yeah we changed it at Mary's request
s0. So okay, I guess we probably need a motion to
open that back up then. Would somebody give me a
mot lon?

MS. CONHER: 60 moved -- o moved toe open
the public hearing for the energy plan.

MA. CARRCLL: Second.

MR. CAMFBELL: (kay. All in favor?

ALL BOARD MEMBERS: Aye.

MR. CAMPBELL: Okay. S0 we have now
reopened the public hearing for the Bennington Town
Plan Amendment and wonld be happy te hear from you,
Laura if you'd like to come on up and apeak to us.

LAURA: I'm really here to find out what
was happening because I wasn't here when you atarted
with the first -- with the issue when you moved the

agenda around and I understand there's going to be
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and she's going to look at eome performance
standards and -- and a 1ittle berter sense of how
it'e how the award's disseminated. TYeah,

M5. JENEINS: Qkay.

MR. CAMPBELL: Is that fair? Zerwar, did
I get that right? Okay. Okay. 5o motion to
support this grant application in the form of a
letter or just in the form of a letter?

ME. THURBER: Sure.

MR. CAMPBELL: Any second on that?

MR. GORDOH: Second.

HMR. CAMPBELL: Chaqa's seconding it. Any
diccussion? All in favor?

ALL BOARD MEMEERS: Aye.

MR. CARMPBELL: Okay. So we ares unanimous.
Thank you very much for coming to our communicy and
bringing some money and helping out. We hope you

have a great 2018. He look forward to your

progress,
MS. BIDDLE: Thank you.
MR. CAMPBELL: ©Okay. The next item on our
agenda is -- oh yee, thank vou for reminding me, So

did anybody come in that was expecting to speak at
the public hearing for the Bennington Town Plan

Amendmenc? We did that very first in the meering 8o

twwor sewsane SAEOGELD oncon
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an exacutive sessicn at the and apd Lhan what's the
inrfantion whar -- what avs yra oncresed 1o Lo Aag

MR. CAMPBELL: MWe're going to review our
legal counsel's advice which we literally just got
as we sat down tonight and then we'll decide --
we'll either come out of the executive session and
take a vote or we will, 1f we decide we need more
time to understand our legal -- the legal opinion of
our lawyer, we will schedule a -- schedule an action
at our next regular scheduled meeting.

LAURA: AL the next -- sa you think it
will come back --

HMR. CAMPBELL: Yes, we‘ll come back --

LAURR: =-- L you don't make a decision?

MR. CAMPRELL: In one form or anather,

LAUFR: Okay. Because I actuwally have
been really disappointed at how long this has been
going on. It's been dragging on and dragging on
from the time of the creation of the energy
amendment , which was done way back in the spring I
think and we were expecting it to come to you and it
was -- I don't know what the causes of all the
delays were, It didn't come to the Planning

Commigsicn rather., It took a long, long time co
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finally gat to the Planning Cowmisaion and then thay
expedited i prerty qmickly and then it came here,
But I think now we're facing che problem of sort of
a lasb minute wrench thrown into the works by che
developers which would not have bDeen -- maybe cthey
would have done it anyway. But it seems like chis
-- I really am sorry thst it's bDeefl taken taking 8o
long and I really don 't understand why and I know
that because these two prajects, Chelsea and Apple
Hill solar projecte, are now winding their ways
through the Public Ut:ility Commission, that if the
Town had gotten its act together and either passed
or not pacced this amendment earlier, it would have
made sverything a leot sagzier at the Publie Utility
Commimalon. BSo it'a very aggravating for ua or me,
1 should just speak for me as a neighbor, to see
that this has -- there's heen a lot of feet dragging
and 1'm not blaming any individuals because I don't
even know why. But now we're stuck with this and

it'a really unfortunare,

MR. CAMPBELL: Stuck with what?

LAURA: We're stuck with this issue chat
now you are having to rightfully ask the attorney to
lock at this complaint that was dumped on your lap
here and but -- and it could have bean -- all of

NAEGELL
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Publiec Utility Commissien and skirt their proeject in
withaut thia amendment. That's what T'm gerring ar.

MR. CAMPBELL: We undergtand that. Thank
you.

LAURA: And I know you understand that and
I think a lot of us understand that and they'wve been
very succesaful in playing chess with us and winning
so far.

MR. THURBER: I den't -- I wouldn't go
that far. Well I think our staff are deing a very
good job and that we really with these individuals
ag you know we need to probably make sure we're
doing everything in our power to ensure that ocur
legal team looks at things. We take the cime to
lock at them. Hence that's why we juat got this. T
mean as we were sitting down and want to take the
time bEo review in execubive session. If it takes an
extra meating.

LAURA: I mean I'm not talking about that.
1 underatand that. I 'm talking abowut the manthz and
montha and menths that it took before it even came
to you. It was finished a long time ago.
MR. CAMPBELL: Yeah so we worked on it for
a long time.

LAURA: That's what I'm talking abouc.
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this could have bsen done montha and montha and
manths agn 1f it had heen put ta the Select Roard
when -- we kept being told it was going to be passed
by the or locked at and approved presumably by che
Planning Commission and then brought to the Select
Bpard. So I'm just concerned about the timing.

HR. CAMPBELL: We've asked Dan to explain
the timing several times and he’s given us several
explanations of the process and I do not believe
there was foot dragging involved in any of this. We
worked through the process in an orderly way to the
best of our ability. And ves, it is a wrench that's
been thrown in the workoc at a late time. At our
lagt meeting, we rece-ved a rather threatening
letter from the develaper and we do not feel
comfortable taking action until we get the advice of
gur lawyer to let us know whether or not there's
anything substantial in that -- in the ¢laime that
the -- that the --

LAURA: No, T underatand that. Ifm not
disputing or gquestioning what you are doing tonight.
I, you -- obviocualy you have 10 because Chat serves
the purposes of the developers. The longer our
energy plan is not -- takes to adopt, the more

likely they will be able to moveé forward at the

twwor sewsane SAEOGELD oncon
ZIEET

2:25-cv-00480-wis Document 1-8  Filed 0500225 Page 134 of 201

BOART: MEETING
73575

Japsary 37, 2018

T

Erior steps.

MR . CAMPARRTL: T'm dAiainclined ra ask Nan
to go through that whole process again unless you
really want to.

HMR. THURBER: No I'm comfortable. 1 just
-- I respect how much work they put into this.

MR. CAMPBELL: I think where we can meet
you Laura is that we're sorry it's taken so long for
all of us and it's been somewhat -- it's -- it's
frustrating but I do think good things take time and
we've worked hard on this thing. I think we're not
going to at the last minute lunge into something
with -- without doing ovaur fulkls dow ditigeaces. = 0o
we'll try tec move chrough this as quickly as we can.

LAURA: Well I do hope it comes up at the
next regularly schedu.ed meeting instead of having
to be postponed and postponed and postponed whatewver
you decide at executive sesgion.

ME. CAMPBELL: Well, we'll bring it uwp in
zome form ar another but we have to kind of review
what the lawyers say. Thank you very much, Any

ather comments while we have this hearing open? All

right. S0 motion to re-close this hearing?
HWR. THURBER: Sa moved.
MR, CAMPBELL: Second?

NAEGELI

(806} bam-313y R TIVETOLLL et COM

o A229



&

w @ =~ W,

10
11
12
13
14
15
16
17
18
19
20
21
az
23
24
25

3

w @ =] @

1g
11
12
13
14
15
16
17
i3
19
an
21
22
21
24
25

2:25-cv-0048%-wis  Document1-8  Fied 050225  Page 125 of 200

BOARD MEETING
78575

Janoary 2. 2018 12

H5. JENKING: Sacond.

MR?  CAMPRET.- A1T right A1l in favar?
ALL BOARD MEMBERS: Aye.

MR. CAMPBELL: Okay. $So now barring any
further fcolishness. the Bennington public hearing
on the Bennington Town Plan Amendment is closed.
We'll have an executlve sessgion on the subject at
the end of this meeting and we'll come out of that
executive gession and juat and lat people know what
we're doing at the point. OKay? All right. So the
next item on the agenda is public -- is the
citizens' comment. We have two people that have
cigned up for that. Before we go to citizens'
comment, the Chair and me in my role ag Vige Chair,
nhave aaked Stuart in the light of our Town Manager,
Stuart Hurd in light of the, well largely the Banner
editorial on Saturday, if he would further explain
the process around the mitigation grant. It has
been explained severa. times to -- to some of us on
the Select Board and I'm -- I'm pretty happy with
the explanation I've gotten but I do feel like the
general public could stand te hear a little bic more
about: it and Stuart, if you'd be willing to, I'd
love to -- I'd love to --

MR. HURD: Sure thing.
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grant program. Ons of ocur staff, working with HCROS,
came in an Rarrles Day haliday whirh was Rugust 14th,
to put teogether the one-page application form and
get that off in time for the deadline, which was the
following day, August 15th. The application clearly
showed the shed's location and ite deaign. We
received a notification of the award vwia an email on
September 25th. A letter had been drafted
apparently on September ld4th and that was attached
to the email., Around that time, a story appeared in
the Banner because VTrans announced the awards for
those grantsa. So we had -- we had alrcady
ecgentially awarded contracts and were moving
towarda a construction deadline. Sco I asked staff to
take a lock at the el.gibility reguirementa that are
attached to the award documents Lo ensure that we
| wers eligible because we're fairly far aleng in the
proTapnh: a8 30 turns out, this ia a federal
process. There are 20 steps to follow if you are te
be 2ligible for the federal grante. And it startas
with project selection and authorization to procesad,
I'm not going to go through all the details of the
steps. Butbt we were or had gorpleted work thet would
have taken us through the first 1B steps without

following the federal process, We were nob required
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MR. CAMPBELL: -- lat you say what you
Hawe Thank yom
MR. HYRD: I will summarize. 1 sent &
letter to the editor this afternoon clarifying in --
in -- in great detail the process that we went
through with regard, not only to the construction
and the design -- the design and construction of the
shed, but also the concurrent move on the mitigation
grant program. And I will summarize hers, In 2016,
we began to design a facility and a salt and sand
shed. We always knew that would be a separate
fac:l:ity trom our publiec works tacility. In May ot
2017 we, following a succescful bond vote, we
apgaired the farmer -- the former Poisson building
I 5 Aowen Toad and located a proposed aite far the
salt and sand shed which had already been precty
fully designed outside of the -- the proceszs. On
Ruguet 24th, constructlan decuments were finished.
Bid documents were sent out for conetruction of the
shed., Ultimately CONLravsagre:s aw::ded ot
September l3th. Concarrently with that, staff
became aware of the mitigation grant program when a
BCRC employee indicated that Virans was locking for
submittale because very few folks had applied for

the dollars that were offered in the micigation
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te follow it bacause we weren't acgepting -- at that
Fime, we wers not arceprbing any federal funds or nar
anticipating the acceptance of federal Funda. So
based on that faet, that we wera that far along in
the process, the applisatlor sztually shocld not
have been awarded to us. It should have been denied
by VTrans. Having sa.d hat, the award came. And
the question is could the Town have scrapped the
entire effort and restarted the process. The answer
is yes, we prabably could have. But the amgunt of
money and funds spent to do the design te that date
would have not been eligible for federal funding.
So we would have lost those funds and then the
design work would have to follew the federal
regulationa, which includea procurement of
engineering firms, the Naticnal Environmental
Protection Act, federal wage requirements for
construction, contractor qualification requirements
for construction, and a host of other requirements
that are required for all of thesze federal dsollars.
The NEEPA process, New England Environmental
Protection Act, that process alone can be at least
six months and perhaps longer, depending on the
project. S0 here we were gitting, ready to go with

goncractors, looking at a federal process that was
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abvioualy §oing to push us way out. S given choaa
Fime canstraints and the Facr that mare than likely,
the cost to do it usilng federal standards would be
higher, we declined the grant, And I'll give you an
example of the process. We've all been talking
about the Pleamant Street enhancement grant. 1It's
one that we've been carrying forward in each highway
budget, hoping to complete the process with VIrans
using the federal srandards, becauae these too are
federal monies. The criginal grant was first
awarded in 20308, January. Here we are, ten years
later, and we still haven't gotten through to the
final approval to go forward with the federal
dellars. In Eact, it 5 takes $9 long, we went ahead
with local dellars and did a major portien of that
project, including paving and sidewalks, that would
have been a part of the project and eligible for the
federal funds, had we decided to wait. HWe didn't
think we could., So that gives you an idea of the
timing that these federal projects take. And so
given that, we believe that the federal process
would have driven the cost of the shed up, would
have cbvicusly perhaps stalled constructicn of the
shed for anywhere from, I woculd guess, three to

gevan years. There wag no right-of-way acquisition
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1 heard you say is that even with thia fedaral grant
maney af $140, 000, it woild nat have changed rhe
total that we would have to pay back with respect to
the band.

MR. HURD: More than likely not. I£ in
fact there were savings, theoretically you can, with
permission of the agency on the federal dellars,
because this was a grant for a salt and sand shed,
you might have been able to take some of these
savings and done something additiomal at the
facility that was not related to the salt and sand
shed. That would require agency approval. Ur vyou
could have tahken thoce pavings, should there be any,
and set them aside and use cthem as part of your
first or second payment on the bend.

MR. CARROLL: You said it would be more
expenfive if we went with the federal guidelines,
which would have, what you're suggesting is it would
have eaten into the owverall bond. Do you have any
eatimate of how much more it might have cast?

MR, HURD:

Hard to know, It would really

depend on the time. I mean if cenatruction
projects, depending on the cost of materials and
contractor availability, a construction projectc that

ig ready to go on year one, chat goes off on year

[BOD) bim-$35L ﬁﬁ,@;ﬂ'&,ﬂ MAELELILSACOM
=

2:255-cv-00480-wis  Document 18 Filed 0580225 Page 140 of 201

BOARD MEETIRNG
15575

Janoary 22, 2018

kxl

1 | included, and that's sametimes the problem in the

? | Aohancement grants And remember, we had very

3 | competitive Dids. We were ready to etart., And bond
4 | funds, once appropriated, cannot be prepaid or

5 | repaid before the bond schedule because the banks

6 | are selling bonds to rndividuals. IL's a money-

7 | making opportunity for individuals who buy bonds.

8 | You have to pay those out on a 20-year schedule. So
2 | there would have been no change in the bond cost had
10 | we seen even any kind of savings if the project had
11 | moved forward quickly. That's a summary of the

12 | reasons why we looked at the project as a project

13 | that was ready to go and could be utilized

14 | relatively guickly at a very cogt-sffective prige

15 | versua a fedaral procesa that could have dragged on
16 | for years and perhaps not saved a heck of & leot of
17 | maney.

18 MR, CAMPBELL: ¢{kay. Thank you very much,
1% MR, CARRQLL: I've got some quedtions.
20 MR. CAMPBELL: Yeah. Be pointed, if you
21l | would, please.
2z MR, CARROLL: I will. I'm geoing to.
23 ME. CAMPBELL: Because this is a public
24 | comment session we're moving into.
25 MR. CRRROLL: I will. I will be. S50 whac
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1| five or six, could be anywhere from, I weould guess

% | anywherse from 10 ro 30 perrent higher, perhaps sven
3 | more, depending on what's happening with inflation

4 | and everything else. %o 1t's hard to know, Jim.

5 | You can't guess what -t would be, but based on our

6 | experience with the federal programs and

7 | specifically the enhancement projects that we have

8 | worked on, we think that the savings would have been
% | lost in leat time and increased cost.

10 MR. CAMFBELL; Okay. Thank you for doing
11 | that. Too bad the Banner didn't ask you for that

12 | information at firset.

13 HMR. HURD: The letter will appear in the
14 | Banner tomorrow. They've agsured me that cthey have
15 | it and will run ik,

16 MR. CARMPBRELL: Okay. Great.

17 ME. THURBER: Can I ask a question? This
18 | is not an opportunity for, are we offering --

19 MR. CARMPRELL: Mo, we're not.

28 MR. THURBER: -- publis comment.

21 MR, CAMPBELL; Well, we're moving into

22 | public comment. We have two people bhat are both

23 | going te talk aboub, I think, at least one of thenm
..:'4IJ wanTa r..F,n,l,k. I ia imaue.

25 M5, EEN:C#] Could we ask if there's
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anyone that cama, given wa're in public commenc, is
Fhere anyane ~las fhat didn't sign ap to apeak
during the public comtent perled that would like to?
Okay.

MR. CAMPBELL: We'll -- we'll add you in
when you get up here. Great. Thank you very much.
Okay. First person on the list is Mr. Culkim.

MR. CULKIN: Hello. Joey Culkin,
Benningten. It's kind of funny chat, you know, we
get three minutes every two weeks and then you try
to quash us and tell ns what we can or can't say. T
just want to say Stu -- Stu, that wae a lovely
narrative. I hnow you and your employees worked
very diligently on that. Seo just ko remind folks at
home, twa weeks ago, Stu admicted that he knowingly
violated state law to build the salt shed without a
wetlands permit, which is why the Town is under
investigation and taxpayers may be fined $42,000.
oty wention we lowt $340,000, the possibility to
get %340,000. Tt'a funny that you say, you know, it
wouldn 't have been a good grant to get and yet RJ
rushed in to submit it on behalf of the Town., That
doesn't really make sense. Being that this is under

investigation, I think there are some questions that

naven't baen answered and they need to be on the
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MR. CULKIM; Mr. Jelly, I apologize. So
Jeanme, would yor like Fa --

MR. CAMPBELL: Mo, Joe, we're not doing
this.

MR. CULKIH: But I have three minutes
until I can, if you don't want to answer, but I'm
going to ask you to --

MR. CAMPBELL: You may do your public
comment. and then you may sit down.

MR, CULKIH: Carson?

MRE. THURBER: Ho, I think I'm with Donald.

MR. CULKIN: Jimmy?

MR. CARROLL:; X think it'c negemrary that
we be as transparent as podfible, evel Chough chis
may be as unpleasant as it's appearing to be. But
let me answer your first guestion. I think we all
hecame -- well T can't speak for the rest of the
Board, but I became aware of this approximately six
to eight weeks ago. So firat that I heard of it and
we daliberated on it. Mot in a publie fashien, but
in an executive session over the last gix --

Pproxim:elyfiix'fth =ight weeksa. We jusat haven't
worn it on our sleeve much to the dislike of you who

prefer thar we alr it. But that ia not how we

conduct ourselves. We Cry to be --
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racord whather you chowse ta angwer bthem or ast. I
hope yon all will act like leaders that were slected
Lo anawer questiona. And if you don't answer them
from me, the Banner's here, maybe they'l]l take che
questions and run. 5S¢ I'm going to ask four
questions and ask each of you for the answers. You
dan answer or just sit there in silence.

MR. CAMPBELL: I'm going to remind the
Board that we are in citizens' comment here, which
is the time to hear from citizens and tec take under
advisement what they have teo say. But it's not a
time for debate. I'm sorry.

MR. CULKIN: So Bojica, you know, it's
like, you know, you ask uz aob te interrupt you and
yet you interrupt me. Queation number one, when did
each of you Beard members firast gain knowledge of
the permit issue? Humber two, when did the first
shovel start digging up dirt for the salt ahed?
Number three, did any one of you ask for favors
gaining the Act 250 permit and whom did you ask?
And who else other than Dan Monks, Larry McLeod, RJ
Jolie knew about the lack of permite?

ME. HURD: I think it's BJ Jolly.

WR. CULKIN: Great. Thank you.

MA. HURD: T just wanred to make sure.
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MR, CULKIM: HRighrt --
MR . CARROLT - T'm nat done.

MR. CULKIN: And secrecly.

MR. CARROLL: We try to be deliberatiwve
and purpecaeful. And as far as faveors -- favors?

Are you kidding? Look at the people that sgit around
this table. They're all men and women of integrity.
And asking favors? That's insulting.

MR. CAMPBELL: So yeah. 1 feel your -- 1
feel your pain, Jim. But I'm going to really ask if
we can move on. Let's not even but if anvbody else
wants to speak, L'm net going to stop you.

HR. CULKIN: &0 I'll just go down the
line. Donald, I guess that's a no. Jeannie?

MS. JENKINS: It's public comment period,
and you know that. I'm not -- I'm not saying that
your questions aran't things that people can -- that
you can aask.

MR. CAMPBELL: WHe'll be happy to talk with
you about them later.

M3, JENKINS: Yeah, but this is not the
place to do it.

HMR. CULKIN: Well, of course it is.
hgain, we get three mihutes over two weeks, We're

at your mercy. And you ghove us back into the hele,
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HMr. Gordon, Chad?

MR AORNON-  He commnent T'm gaing ra
follow Board procedure,

MR. CAMPBELL: Okay. Anything else?
Thank you for your comments. We'll take them under

adwisement. All right. The next person that is on

our list tonight is william Stewart. Good evening,
Mr. Stewart.
William

MR. STEWART: Good evening.

Stewart, of Beanington, Vermont. I just have a few
short questions for everybody. Seeing as we have
the explanation trom Stuart about how everything
went down and everything wac handled, how doec the
Select Board try to handle oo recouping the 5340, 000
that we loat by negligence?

MR. THURBER: Iz that your opinion?

MR. STEWART: That's my question. How are
we going te try to recoup this $3490,000 that
taxpayers are going to have to pay for now?

MR. CAMPBELL: S0 we just had an
explanation of that. Did you feollow his
explanation?

MR. STEWART: I followed his explanation
but I was asking you, you know, how are you having

any ideag how we're golng to recoup this money? And
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minutas that I was entitled to, I asked tha
querrinn, a aimple quearinn, it warn'r a hard one.
He said he's bonded. So why is the fact that we as
taxpayers have to pay the whole $450,000% We only
had to pay $110,000. We loat $340,000, which would
have covered the whole cost minus just what we had
included to $110,000.

MR. CAMFBELL: MWell, I thought hia
explanation was plenty theorough, and I don't need to
go back to it. Does anybody else: want to go back to
ic.

MR. STEWART: Well, it's a clouded issue.
You know, he can cloud the icpue all he wants, but
the bottom line ia, it is what it is. And you can -

and you can all quiet everything down.
Everything's a big hush hush about it. You never
want to answer. That s the reason why I aaked the
questions. You don't want to answer, and the Town
needs to see that. Thank you.
MR. CRMPBELL: It's a procass we're

following., Thank you. Thank you for your comments,

Okay. One mors comment. Would you -- would seate
your name, please?, Mr. Smith.
MR, SMITH: I'm a reaident of Bemnningron.

I just have a few questions unrelated to anything
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talking ahour bonding, by the way, Stuart Hurd is

anr manageT, & in charge of the Town T= there --
why ian't he bonded against negligence like this?
And if not, why aren't we logking into bonding co
have insurance against this happening anymore? Are
we bonded?

HR. CAMPBELL: Don't know the answer to
that question.

ME. HURD: [ am bonded.
WR. CAMPBELL: He's bonded.
MR. STEWART: Ckay. So there's the answer
to that. 8o as loses -- losses come to us as
taxpayerc, why aren't we looking into the bonding

aspect of Lhe losses, coatinued losses, and any

future loasea?

MR. CAMPBELL: HKell, thank you for your
comment . Do ytu have any more?

HR, STEWART: I need an anawer for that.

MR, CAMPBELL: Ke're not -- we're not
sitting here and doing a debate tonight. We're --
we're here to get --

MR, STEWART: It'® not -- Mr, Campbell --

ME. CAMPBELL: -- we'll listen to your
questicna.

MR. STEWART: One morsa time, the three

NAEGELL
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here tonight. This invelves ths senior center. I'm
wnndering if rhere's plans ro pur more ataff ar rhe
genior center?

MR. CRMPBELL: Mot this year.
MR. SHITH: OCkay.

®R. CARMPBELL: It's not in the budget this

year. No. But you may give us your thoughts if
you'd like.

ME. SMITH: Okay. Well, I think it needs
staff. There's a lot of part-timers. HNot part-

timers. They're volunteers, I'm gne of their
volunteers, and I also oit on the Board for the
advicory committee. Eut my quection i6 this: ~Are
the volunteers covered by liability insurance like
the Town employees are cavered? 5o if somecne
falls, scmecne chokes, and nothing happens, do the
volunteers put themselves at risk to be sued?

MR. CAMDRELL: PDeon't know. Can we get
back to yeu cn that?

MRE. SMITH: I'd like you te do that.
Yeah. Thanks.

ME. THURBER: (kay. Befare you walk away,
EZerwat, I'm nobt going to put you on the spot, but
maybe a little bit. The reallocation of potential

recreational statf,
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MR. HURD: I was golhg ta <larify that.
MR THIRREARR- Okay Yeah Ta yanr
original question there about the staffing, Yes.
And we have gome individuals in the audience that
are here steadfast In relation to the senior center.

MR. AURD: I'1l take ik.

MR. THURBER: Take the mic as far as how
that's going to be locked ac.

MR. HURD: My firsc anawer was we're not
bringing on any new staff.

MR. SMITH: Okay.

MR. HURD: We do have tull-time statt at
the recreation center, ac you hknow. hAnd for a time,
they were covering abgences that Sugan had or when
ahe waa traveling, ac that we tried to have a full
time staff person there most of the time. FPor some
reasan, that process stopped. And I had a meeting
with Zerwat, Tracy Kn-ghta, and Susan Hogue to get
that reestablisghed.

MR. SMITH: Good.

MR. HURD: He're alsc locking to perhaps
move some of the additional part-time staff at the
rec center that we use there tg see if they can be
available for those t_mes where our full-time staff

are involved ar funct.ons at the rec Ccenter. 50 we
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ha aesured thay're not going te be held responeible.
Tf anmehody chokea and rhey da rhe Heimlich and they
break a rib or they hurt the person or the person
dies, ig that volunteer going to be at risk? &And
you know the world today.

MR. CRMPBELL: Yeah.

MR. HURD: And I can't answer that
particular guestion.

MR. SMITH: Okay. Thank you.

MR. CAMFBELL: Thank you. W®We'll get back
Lo you., Were there any other ¢ltizens that came in
after the period of time that we had to sign up?
No? Okay. We will move on te the ch, I'm corry.

ROSE: Can we get a mic?

MR. CAMPBELL: If you'd like to.

ROSE: I want to know why we can't get
somehody to help ue at the senior center.

MR. CAMFBELL: Oh, ckay. Thank you for
that comment.

ROSE: It'z not a comment. I want to know
why .

MR. CAMPBELL: Well we've done our
budgeting process for the year and we've had the
recommendacions from the staff and we're getting

ready to vote on chat next.
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will -- pur gmal is to bring an eamployee of the Town
Fey the center at all Fimes Rer rhat 1 f there are
liability isesues apsociated with the volunteeriam,
that they would be in fact, handled by the Town's
liability insurance and the employees are,
therefore, covered. If someone does fall at the
center or if someone 13 injured at the center. our
liability insurance would cover them as well.
Unlessa the fall was created by the volunteer, then
that's perhaps another question. But I wouldn't
expect that you would have those kinds of issues.

HR. EMITH: Okay.

UNIDENTIFIED FEMALE: Why don't you just
angwer?

HR. HURD: I juat did anawer.

UNIDENTIFIED FEMALE: No, you didn'c.

MR, HL¥D:Jfes, I did.

MR, CAMPBELL: So I think this is probably
delving into, you know, we can get back to you with
more information if you like.

MR. SMITH: Yeah.

MR, CAMPBELL: $ince this is citizens’
comment, we'd like to just hear what's om your mind
and try to get back toc you if we can.

MR. SMITH: Yeah, I think pecple need to

twwor sewsane SAEOGELD oncon
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ROSE: Are you sariousa?

H&. JEMKTHS- fan T -- can 1 ask wharhar
in 8o I -- I haven't heard before that mayhe there's
gome part-time staff that could be covering. Is
there a way to huild a relaticonship so that if there
is a part-time staffer that is splitting their time?
I mean, we talked abowot some sort of moving, you
know, moving people around. I'm just, I think it's
very hard to have gort of, okay, Thursday we're
going to need somebody to cover from 11 to 2., 18
there a way to have, I'm making it up, you know,
Dixic is the person who you know, who has -- who
underctands the protocol in the senior center ceo
that there'a, sc that they're at least there, if
we're going to have somebody sort of on call, that
there's scmeone who's very familiar with the
processes there?

ME. HURD: The geoal -- the goal is to
identify those folks at the recreation center, both
full and part-time employees whe could perhaps
provide that coverage. I deon't think you can look
te ene individual to always be available. Bur if --
if there are several of our employees that are
familiar with the protocols and proceasaes at the

cencer, they would be the ones that would fill theose
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§aps. At least that's tha plan,

MA TRHRTHS-  Sa can T oask whers, how --
when in the year is thie an appropriate topic I
quess to really figure out? Because, you Know, it,
it doesn't really work at budget time because then
we're sort of passed, you know, we're, we're passed
the, we're passed the point where we'te sort of
locking at, at our needs in that way., So I want to
make gure that we don't go ancther year withouc
really thinking about how -- how, whether, see, you
know, what recreaticn looks like as cne of, and
withan that topic, how we staff appropriately.

MR. HURD: I have, I've challenged Supan
and -- and Tracy to work with Zesrwat and othezs to
come up with a plan te do juat that.

MS. JEMKING: Okay.

1 Wi, AURD Y 4nd that -- that should be
underway, not perhaps tonight, but it's -- they
ghould be thinking about it and working up and
coming back to me with a recommendation.

MS. JENKINS: Okay. Thank you.

MR. CAMFBELL: And presumably your staff
i= working on it thronghout the year. And -- and we

did have a long conversation about this at the

budget meating when we calked about the senior
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maeting. HRight Stuart? What have you got for us?

MR . HITRD:  That 's carvect.  We would bhe
locking for a motion to adopt the budget as approved
by the Board or adopt finalized by the Board at its
last budget meeting and to approve the warning and
circulate it for signature.

ME. CAMPFBELL: 50 any comments from the
Board on this?

MS. CONNER: Do you want a motion fireg?
MR, CAMPBELL:; I'd love a motion.
MRE. THURBER: So moved.
ME. CARROLL: Second.
MAR. CAMPBELL: ©Okay. We have a motion to
approve for warning the budger as we created cver

the past manth or more. Anyene have any comments?

No? Okay. All in favor.
ME. THURBER: I have a lot of commente.
MS. CONMER: Actually, I do have a
question. Is the way the warn -- what are these

thinge ecalled?

MR, HURD: The warning,
MS. CONNER: The warning or the ballet
items, is this the exact wording that will appear on
the ballots?

MR, HURD: Yes,

[BOD) bim-$35L ﬁﬁ,@;ﬂ'&,ﬂ MAELELILSACOM
it rem

12
13
14
15
is
17
18
1%
20
21
22
23
24
25

oy

w o o~

1¢
11
12
13
14
15
16
17
18
19
a4
21
22
23
24
25

2:25-cv-00480-wis  Document 18 Filed 05802725 Page 158 of 201

BOARD MEETIRNG
18574

Jansary 22, 2018

a1

gentsr budger boo. So it's not like it -- it
happens withont ns knowing abeut it

MS. JENKINS: Yeah. &0 Roge,

ROSE: And we're not covered -- when Sue
was out and they knew it and they clcsed the center.

M5. JENKINS: So Rose, our hope is that
this year now that, you know, thanks to the efforts
of pecple uasing the senior center and to Sue, we're
much more aware of the need, And so that ia the
plan for this year is to figure out how we're going
to how we're going to -- how we're going to staff
appropriately. Okay.

ROEE: To koow the need and help. Do you
realize she's the ealy full-time person there?

HS. JENKINS: I do.

ROSE: What -- what do they do if all the
valunteers leave? So I'm thinking seriously.

MS. JEMKINS: Let's take this offline.
We'll talk about it at break. We'll talk about it
afterwards. Okay?

MR. CAMPBELL: ©Okay. Thank you for your
comments. Okay. We're now going to move into item
number seven on the budget. I'm sorry we're behind
schedule a bit here but we will be talking about

adopting the 2019 budget for approval of the annual
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Hg. CONNER: Okay.

MR . CAMPRRELL: Thar ia rhe exacr wording
that wag petitionad.

M5. CONNER: Okay.

MR. CAMPBELL: Happy with that?
5. COMMER: I'm thrilled with that.
MR. CAMPBELL: Okay. All right. &all in
favor of moving this nice frugal budget forward, say
aye.

ALL BOARD MEMBERS: Aye,

MR, CAMPBELL: Qkay. Theank youw, Stuart for
taking ue through that process. It was long but it
wac lots of fun.

MR. HURD: I'll ke circulating this for
aignature.

MR. CRMPEELL: We are next going to hear
from Stuart on speed limit amendments.

ME. HURD: Yeasa, this is -- this is a
housekeeping amendment actvally. The, as you know,
the state of Vermont :e planning to pave Route &
threughout -- throughout -- through the community as
well as Route 7 south to north and as part of their
preliminary design provess, they hire an engineering
firm to actually go through, mark all of the apeed

limits, mark the signage because a lot of the
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signaga will ba upgraded to the moat racent
minicipal traffic arandards And ane af the rhjnga
this engineering firmMisanvered iz that Wi o
speed zones where it drops from 50 to 40 and then to
30 as you come in from Route 7 scuth down by the
Greenberg Reserve up to around the former village
line or what we& know as the Park Lawn entrance.
There's a 30 mile per hour speed zone there. There
is also a 40 mile per hour speed zone aa you come
intoc town from the east. It -- it starts arcund at
the present time Barney Road and terminates just --
just betrore Kelly Fue_s. For whatever reason those
-- thoge cpeed zonec were never added to the
Benaiagton traffic crdinance Section L0-1903 and the
engineers caught thar and suggeated that we should
adopt those zones so they can be properly aigned and
otherwise, they would not signm them. So we're here
tonight asking youw t¢ adopt the two zones as
described. They are each four tenths of a mile
long. They expand that 40 mile per hour apeed limit
slightly to the east and to che south. But we did
that in order to find sowe appropriate markers go
that we can easily describe where they start and
where they atop and I would look for a motion to

adopt this parcicular ordinance amendment, clrculace
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ahead without you.

MR. CARROLT-  Thar's nkay.

MA. CAMPBELL: All right. Liquor
licenszeas?

MR. HURD: VYes, [ have to be circulated.
These are all renewals. One first class license for

Sodexo Vermont, two and then one, two, three, four,

five, second class renewals, Apple Barn, two Jolly
esatablishments. That & net our Jolly but the Jolly
Company. The Beverage Den and North Bennington
variety. And these I just need Lo clrculakte so that
you can sign. No mot.on necessary.

MR. CAMPBELL: Okay. Do you have a
Manager's report you'd like to share with us Stuarc?
MA. HURD: Yes, [ do. I jusat have one

action item this even.ng. And then a special note
that I want to announce. We have been working with
Shires Housing about a development that they are
attempting to bring to fruiticn in the Town of
Shafreabury, just over their line from Worth
Bennington ¥illage., They are seeking from us
municipal sewer to serve that particular
Over the last,

development. I would say probably

decade or sc, I've been having a number of

conversations with the Town of Shaftesbury and
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this for signaturs and theas take effect within 60
Aaysa which ahaald Fhen he just in time far the starr

of construction.

HMR. CAMPBELL: &ll right. Anybody have a
motion on this?

M5. CONNER: I move that we accept the --

MR. THURBE: already established speed
limits in those zones.

HME. CONNER:

| EF

MR . THURBER:

Yeah,
ank you.

It's just a piece of paper,

right?
HAR. CAMPBELL: All right. So we have a
motion to acceph the prepogal. Do I hear a second?
MR. THURBER: Second.
ME. CAMPBELL: All riqht. Any discussion?

Any concernsa? Seems like a good idea. All in
favor?

MR, CARROLL: I'm going to abstain because
I wasn't here to hear everything.

MR, CAMPBELL: Ckay.
MR, THURBER: If you got a speeding cicket
in a certain area in Bennington -- I'm just kidding.
I don't want to anatch it, Wancy.

MR. CAMPBELL: Sorry Jim, we just forged

twwor sewsane SEOGELD oncon
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various reprecsentatives about how we might bring
municipal sapwer inrn Shafreabiury to asrve
Shaftesbury. And while our treacment plant might
have capacity, there are some iszues assoclated with
that. And mest of them go to how 4o you shut the
gewer off, if they don't pay? With the village of
North Benninaton, we have an agreement that should
scmebody not be paying appropriately, the village of
Horth Benningten will alleow us to actually dig into
the road and stop service to that home. Because we
don't have a similar agreement with Shaftesbury at
the present time, I'm waing thiz as a model that
I've talked with a number of their different
repregencatives.

Shires has agreed, thrcough a

memorandum of underatanding. that it will build the
gewer line all the way to the willage line and
maintain it. It will allew for installation of a
atop device or a closer device in the line should
they not pay. So there will be no need to dig up
the gervice line to turm it off. And they have
agreed to prepay On an annual basis gewer gervice
for those units. And that would be based an the
estimated usage as first established. And at the

end of the year, we would true up. So that if in

facc they had overpaid based on cthe usage, it will
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ba matared, wo would raturn funds to them. If thay
hadn't paid enangh, then they would agres bo pay
promptly any overage, And I'm looking for you folka
to authorize me to sign that memorandum of
understanding with the Shires Housing which will
allow them to then proceed at leagt to LIy to get
the additional permits necessary to move this
development forward.

MS. JENKINS: Wow. (Inaudible.)
ME. THURBER: Do you need a decision on
this tonight?

MR. HURD: It you would like to wait a
couple of weeks, that'c finme. I‘m good with that.
MR. OARMPBELL: It's bard t¢ with that
ahort description, it's hard to imagine why we
wouldn't do thiz. But I alsec don't feel like I have
a great deal of depth on this.

MR, THURBER: I mean I don't want to take
all the time but I have some questiona but I can
talk to him offline about it, T just want more
information., That's all.
MR, CAMPBELL: All right.
MR. THURBER: I['m net trying te be tough.

I just.

‘ | M. MED: Mo, thac's okay.

toom szasssn DARGELL o vmncon
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MR. HURD: True up. MWell it means that
your -- you rake a lank ar the payment received atr

the beginning of the year. If it'sg -- if it was

axcessive, you return funds teo the customer. If it
wasn't encugh, then the customer agrees to pay you
the difference.

MS. JENKINS: L'm just -- I mean I'm --
I'ma bit curious about your questions because from
my reading of this, it seema like a wonderful
arrangement. Very -- I mean they'zre -- they're
paying uvp front. They're entering into an MOU with
ug. &nd it's specific to thelr project.

MAR. HUAD: That's correct.

Ms. JENKINS: S50 I -- so I don't know if
you're if you're
MA. THURBER: I'm Jjust wondering on -- I
mean T can again I don't waste time. I'm curious on
location. I'm gurious on a couple other things too.
I just I'd just like to take an extra little bit.

MR. HURD: VYaah.

MR. THURBER: That's all.
M5. JEMNKINS: I mean I'm just -- I mean I
don't know anymore. I'm just thinking that it could
be intereacing. It could be useful for everyone to

hear.
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MAR. THURBER: I'm really juat -- well I'd
Tike te know more

HR. CAMPBELL: There's no rush on this.
Stuart?

MR. HURD: Heo.

MR. CAMPBELL: Ckay.
HMR. HURD: We're just at the point where
Shires has finally agreed that they'd like to start
moving forward. The project had been on hold for a
short time.

MR. THURBER: Just one example is, you
know, are there other where in Bhattsbury kind ot
what other individuals might want to be included.
Jugt kind of things like that whare.

MR. HURD: Well yeah. In this particular
case just to anawer that question quickly, this
wauld be a standalone praject. The line would he
wholly within their property. It wouldn't be in
public rights of way., It would leave the North

Bennington aystem which we operate into their

property and run for a distance to eperve the housing
unitg., And it would be all theirs, essentially a
service main for the entire development.
WH. THURBER: Okay.
MR. CARRROLL: Whart doss true up mean?
NAEGELL
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MR, HURD: What? Location. I shouid have

artually atrrached a map Thers ir a plan layont and
deaign that in srder to move thia evening forward,
perhaps -- I'll provide a map for the next meeting.
You guys will all get it ahead of time and that'll
give you a much better idea.

HR. CAMPBELL: We can have a -- let's have
another conversation and we can ask about how the
fees were established or whatever else that, you
know, whatever we want ta ask at that point. We'll
make it an agenda item.

MR. HURD: That would be fine.

HA. CAMPFBELL: So okay and ac long ac
there's no rush.

HS. CONNER: Full disclosure, I'm on the
board of Shires and we have a meeting tomorrow
night, so if anyone has any guestions you want me to
bring back to Shires, let me know.

MR. CAMPBELL: I would not send bhack a
zuapicioue report.

HS., CONNER: N, no, ne. Heot at all,

MR. CAMPBELL: I'm like Carson. I just
would like to get a little more information. It's
the kind of long-term commitment we get into you

know and it'd be nice t¢ know ws're doing the righe
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thing &o.

M8 COONNRR-  And Arephanie wenld he happy

MR. CRMPBELL: I do trust our staffi's
recommendation on this but I think, you know, I feel
like Carson, I'd just like a few more details before
I vote on it.

M§. CONNER: This -- this ie -- this
project i net all chat new to Shirea. It'a just
not moving forward primarily because of this reason
S0

MA. CAMPBELL: I sea.

MR. GORDOM: I5 thic comething we could
add to sur spesial meeting next week 1f we nseded to
act on it assoner? Or juat walt £ill the next
acheduled meeting?

MR. HURD: I think -- I think it would be
better to do it at a regular business meeting,

MR, CAMPBELL: Okay:

MS. CONNER: Tf you'd like Stephanie to
come just, all you have to do ia invite her and
ghe'll come.

ME, HUEJ:y And then just a quick
announcement. We have an applicant for the Housing

huthoricy Board. Tnia individual must be a person
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the award coma and we be forced to step inke that
1ncarinn, rhey would come to us ar the seecond
meeting in February and make a full presgentation as
to the -- what the hoasing iz and what it's going to
cover and how it'a going to be done se. But I
wanted to put that out there.

M5. JEMKINS: Okay. Thank you.

MA. HURD: And that's all I have,

MR. CAMPBELL: ¢kay. Other business? Who
wants Lo start, Jeanne, how are you feeling about
other business?

M5, COMNER: Pretty blank.

MR. CAMPBELL: Fretty blank You don't have
to drum anyching up. <Carscn?

MAR. THURBER: Hao.

MR. CRRROLL: I just want to make one
thing clear to the general public with respect to
the salt shed and Stu igaue that I wish I had said
sarlier. In that -- that is -- this ig a personnel
igsue whirh prohibita us frem diseussing it in
public and thal nmeds to be made clear, It's not --
I think it may even be illeqal to discussa it in
public what we discussed in executive session. It's
not that we're deliberately being asecretive or

keeping it from anybody. Those are the rules,
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who iz a reaident er a bensficiary of Houaslng

Autherity Servicea He 1% And My muestion ro yon
folka is do you want to conduct an iaterview with
this individual prier to considering his
appointment?

MS. JENKINS: I would. We've done it for
everyone else.

HMS. CONNER: Yeah. [ feel like we need to
be consgistent.

WR. HURD: Okay. We'll try te set that up
probably perhaps just before the next business
meeting.

M&. CONNER: Ohay.

MR. CAMDEELL: That'd ke great.

MR. HURD: AMnd then ane laat point. Juat a
-~ the Putnam bhlock as or the Bennington
Redevelopment $roup, has asked the Town to step in
as a -- in a temporary pagition as the grantee in a
Verment Housing Conservation Board funding
application. Tt appeara that our acting as grantee
will be extremely cemporary. They -- they are
making arrangements to find -- find ancther
501 (c¢) (3) to act. But I wanted you to kpow that I
did commit the Town tc do that in case they couldn't

find anyone. And should we step into that, ahould

twwor sewsane SAEOGELD oncon
ZIEET
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Thanks.

MR . CAMPRRLL: .Jeannis?

Mg. JENKINS: Hothing.

MR. CRMPBELL: Chad?

MR. GORDOM: MHothing.

MR. CAMBBELL: MNo? I -- I would invite
the Board offline to give me comments on if you feel
like we're on the wrong track with citizena!
comment, I'd be open to hearing it. My opinion on
gitizens' comment is Lt's a time for people to come
and for us to listen. I know that was scratchy and
difficult tonight and I apologize if anyone felt
uncomfortable with that. EBut I feel gquite strongly
that citizens' comment really is a time for us Lo
listen and not for us to debate. So that'a my
that's where I am. But I invite other opinions from
you offline. Okay. So if anyone would like to --
we need to have an executive session on a legal
matter. Could I have a motion to go imto an
axecutive aeszion for a legal matter?

MR, CARROLL: So moved.

MR. CRMPBELL: We have a firat. And a
second?

WR. THURBER: Comment.

MR. CAMPBELL: Are you seconding or are

NAEGELI
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BENNINGTON FIRE FACILITY
‘ 130 RIVER STREET
BENNINGTON, VERMONT 05201
JANUARY 8, 2018
MINUTES

SELECT BOARD MEMBERS PRESENT: Thomas Jacobs-Chair; Donald Campbeli-Vice Chair; Jim Carroll; Carson
Thurber; Jeannie Jenkins; Chad Gordon and Jeanne Conner.

SELECT BOARD MEMBERS ABSENT: None.

ALSO PRESENT: Stuart Hurd-Town Manager; Dan Monks-Zoning Administrator and Assistant Town Manager;
Jim Sullivan-BCRC; Lynn Green-Grow Bennington Initiative; Peter Lawrence; Laura Block; Dianna Leazer; Bob
Cabelia; Joe Schoenig; Joey Kulkin; Sam Restino; Robert Ebert; Daniel Malmborg; 20 citizens; CAT-TV; Jim
Therrien-Bennington Banner and Nancy H. Lively-Secretary.

At 6:00 pm, Chair Thomas Jacobs called the meeting to order.
i. PLEDGE OF ALLEGIANCE
Recited by all present.
2. CONSENT AGENDA
A MINUTES OF DECEMBER 19, 2017 AND DECEMBER 27, 2017
B. WARRANTS

Donald Campbell moved and Jim Carroll seconded to approve the Consent Agenda as submitted. The
motion carried unanimously.

3. PUBLIC HEARING, BENNINGTON TOWN PLAN AMENDMENT, ENERGY ELEMENT

Mr. Monks explained that the Bennington Town Plan Energy Element, approved by the Planning
Commission on November 6, 2017 was in response to Act 174. The town’s goals are:

¢ Reducing our dependence on non-renewable and imported energy sources;

e Promoting energy conservation and efficiency in residential, commercial, and industrial
structures and operations;

¢ Reducing energy consumption in all taxpayer funded buildings and operations; and

¢ Developing sustainable, iocal renewable energy resources.

These goals are consistent with Vermont’s energy goals and policies, including:

» Obtaining 90% of energy for all uses from renewable sources by 2050;

» Reducing greenhouse gas emissions to 50% below 1990 levels by 2028 and 75% by 2050;
» Relying on in-state renewable energy sources to supply 25% of energy use by 2025;

» Improving the energy efficiency of 25% of homes by 2020;
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transformation.

The first section of the Plan consists of statistics in all areas - residential, municipal, commercial and
~ “~dustrial - while the second section offers suggestions on renewable resources to achieve our goals, such as
~iomass, hydro and solar. “This is a comprehensive energy plan.”

Mr. Sullivan added that the BCRC had developed a regional energy plan that was determined by the
State to be compliant with the Act 174 standards which allows them to approach individual towns.
Bennington was the first town to submit a Town Plan Amendment to the BCRC for approval, however, other
towns in the region, as well as, throughout the State will be doing so in the future. It is important to
remember that this is part of the Town Plan and not a stand-alone document.

Board questions/comments.

Ms. Conner: The table on Page 10 doesn’t include the recent installation of new windows, and Mr.
Sullivan agreed. The text, however, does indicate the savings from those upgrades.

Mr. Carroll: There has been a substantial decrease in propane use at the Recreation Center and will this
follow in other facilities, and Mr. Hurd answered that the focus had been the Rec Center and the Waste Water
Treatment facility because they were the highest energy users but energy improvements have also been done
at the Senior Center with insulation and window upgrades as much as is allowed in our historic buildings.

Mr. Carroll: Reiterated his request to get cost numbers on geothermal for some of our buildings. Mr.
Sullivan stated that the capital cost of geothermal is very high and is most competitive on new construction
and well insulated buildings.

, Mr. Campbell: Stated the Board had received a letter today from Thomas M. Melone, President and
Senior General Counsel for Allco Renewable Energy Limited that criticizes many aspects of the proposed
energy amendment with one comment being that “the energy amendment and siting map are a product of
unconstitutional discrimination”. Mr. Campbell asked for an explanation of their process and Mr. Monks
noted that the State had identified the following environmental constraints that are not even able to be
considered:

¢ Class 1 and 2 wetlands, vernal pools, and hydric soils;

*»  Mapped river corridors and FEMA-defined floodways;

» Natural communities and rare, threatened, and endangered species;
¢ Federal wilderness areas;

+  “Primary” and “Statewide” significant agricultural soils;

* FEMA-defined special flood hazard areas;

¢ lands protected for conservation purposes;

» Deer wintering areas; and

¢ State-identified high priority “Conservation Design Forest Blocks”.

In addition, we then applied our local criteria, such as, to protect historical areas and not visually appealing
areas that brought us to 348 acres of preferred sites.
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applied to properties and Bennington would be required to contribute 25 megawatts of generated capacity to
the region by 2050. The total capacity in the Plan exceeds 100 megawatts.

The letter from Allco will be made available to the public within the next two weeks.

Ms. Jenkins: Thanked everyone for their work and is pleased that Bennington is the first with an Energy
Plan.

Mr. Gordon: Thanked everyone for the report.

Mr. Jacobs: Noted that a significant number of the sites are in industrial zones and asked what
percentage that is. Mr. Monks agreed that it was a substantial number but did not know the exact number.

Mr. Jacobs: Is 40% of the preferred sites controlled by the Town, and Mr. Monks answered that one of
the sites is the landfill with substantial acreage but thought the 40% included public and state owned lands, as

weil.
Public questions/comments;
Laura Block: Supports the Plan and encouraged the Board to adopt it. (Applause from the public.)
Dianna Leazer: Thanked everyone for their work on the project.

Bob Cabelia: Stated that he has a solar farm on his 4 acres of steep property which would normally
take up 5 acres. He also has other steep property that he feels should be considered for solar panels,
Apparently it has not been considered because he is located in a “rural conservation” area, but the property
he is offering is not able to be farmed and is not visible. Mr. Monks noted that the Planning Commission
tetermined that rural conservation areas were not preferred sites for large scale solar but the Board may
reverse that if they wish,

Joe Schoenig: Feels that we could maximize the productivity of the solar panels if they were placed at a
steeper angle, and Mr. Sullivan agreed that this was a good point but was not addressed, per se, within the

Plan.

At 6:47 pm, the Public Hearing, Bennington Town Plan Amendment, Energy Element was closed.

Mr. Hurd read a statement to the Board and community concerning the construction of the salt shed
this fall. He apologized to everyone for his decision to go forward with this construction prior to receiving the
wetland’s permit to do so. The building is entirely on what was a paved parking lot and no wetlands were to
be disturbed. Conversations with the wetlands division began in May 2017 and in September 2017 we were
concerned with the lengthy permit process and believed that it would be coming imminently. We had
competitive bids for the work and contractors were making purchases. We had a tight timeline to complete
the project hoping to use it this winter, and had we postponed the project, we would have lost the savings of
$60,000-$75,000 on the bids that we had. The building actually provides an additional buffer to the wetlands.
No salt or sand will be put in the shed until all conditions of the recently issued permit have been satisfied.
The wetlands permit was issued on January 3, 2018,
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taking place. "Dice were rolled that shouldn’t have been rolled” and we should have waited until we had
permits in hand. The Board will be addressing this issue with Mr. Hurd in Executive Session.

; Mr. Carroll asked why Mr. Hurd didn’t go to the Governor, and Mr. Hurd answered that he will stand
by his statement. '

4. CITIZENS COMMENTS

Joey Kulkin congratulated Mr. Campbell and Mr. Carroll for running for re-election and asked about the
budget and TIF bond. Mr. Jacobs answered that the Board is still having budget meetings and it is premature
to discuss either at this time. Mr. Campbell added that it isn’t appropriate to campaign during Citizens
Comments.

Sam Restino asked if a sidewalk could be built between Molly Stark and Applegate, and Mr, Monks
answered that all of the paperwork is in process to go from Molly Stark to Applegate and Willow Brook with
the hope for completion to be in time for the next school year.

Mr. Restino also encouraged everyone to adopt a fire hydrant to keep them clear of snow and visible
for the fire department,

5. GROW BENNINGTON INITIATIVE
Ms. Green shared the following highlights on the Grow Bennington Initiative:

_ ¢ Everyone benefits and can contribute to a thriving Downtown.
e The Internet and Amazon.com have presented different challenges to downtowns everywhere.
* We need to attract visitors and millennials and provide a place to walk with our families.
e The Initiative began about a year ago with ideas from business owners that were together for a
different reason.
¢ Research has shown that out of 20,000 cities and towns in the country, all but 1,000 have
populations under 40,000.
o We have started with the foliowing changes:

> Create a Sense of Arrival with pole banners,

» Increase our footprint with gas lamps over time,

» Put winter string lighting on 30-35 trees downtown and up lighting in the summer. We
already have some of the winter lights because Home Depot arranged for the purchase
and Enterprise volunteered to drive to Philadelphia to get them,

A presence of perpendicular signs on as many buildings as possible with work to be

done to be sure they conform to our sign ordnances.

Extend buiiding thresholds and streetscapes with artful displays and fagade planters.

Improving and expanding our wayfinding signs and shop window placards.

Build a small downtown piayground.

All ideas are welcome.

e Our fundraising goal is $101,000 and the Downtown Alliance is our fiduciary agent so we are a
501c3. There is a page on the Downtown Alliance website and donations can be made online.

v
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services. As of today, we're already at $25,000.
Mr. Jacobs noted Ms. Green’s enthusiasm and will keep that in mind during budget discussions.

Mr. Gordon offered the volunteer help of the football players and his January Select Board check of
~$100 as a donation with the challenge to the community that, if we have $1,000 of donations by the end of
January, he would also donate his February check.

Ms. Conner will up the challenge and donate her January and February Board checks, as well.

6. CHARTER COMMITTEE REPORT DISCUSSION - SECTION 1. POWERS OF THE TOWN, SECTION 2. OFFICERS,
SECTION 3. SELECT BOARD

Mr. Jacobs explained the Bylaw change process in that the Charter Review Committee has presented
their change recommendations to the Select Board; the Select Board will review those changes and tweak or
suggest other changes and decide what is to be presented to the voters for their vote; and what is accepted by
the voters then goes to the Legislature for their approval.

v' The Preamble - recommendation to add “and to improve the operation of Town government” because
this was specifically mentioned as the charge of the Committee in the §806. Charter Review
Committee.

v' Subchapter | - Section 102 - Additional Town Power - was combined with Section 302. Additional
Powers of the Select Board. This recommendation was approved by the Committee’s Charter Counsel,
Jim Barlow.

v’ Subchapter | - Section 104(b) - Recall - remove the requirement of “within 15 calendar days of its issue”

because it was an unclear deadline.

TV Subchapter 2 - Section 202{a) - Appointive Officers - remove the requirement of a Constable because
we haven’t had a Constable in years and the State now requires that a Constable be certified as a law
enforcement officer, and we have a Police Department so certified.

v" Subchapter 3 - Section 302(2) - Additional powers of the Select Board to adopt ordinances -
recommendation to incorporate the waste removal powers enumerated in Section 102 and the
statutory definition of “solid waste” to clarify the power of the town.

v’ Subchapter 3 - Section 302(5) - Additional powers of the Select Board to adopt ordinances -
recommendation that powers enumerated in Section 102 relating to construction be incorporated into
Section 302 and that limitations on this power not be limited to mere hazard or danger.

v' Subchapter 3 - Section 302(9) - Additional powers of the Select Board to adopt ordinances -
recommendation that the Select Board have the power to regulate intrusive technologies, including
drones that may intrude upon the interests of its citizens to provide the right balance between
recreational interests, commercial opportunity, law enforcement and the protection of fundamentai
rights of citizens.

v' Subchapter 3 Section 303(1) Further powers of the Select Board - looking to the future, when there may
be a need to pay certain members of the fire department, the Committee wanted to write language
into the Charter that would allow the Select Board to pay volunteers, if necessary, and at the same
time keep the autonomy of the Fire Department, Mr, Ebert added that it has been his experience that
volunteer fire departments may reach the point when they need to pay people such as drivers to be at
the station 24/7. This language is the result of multiple meetings between the Committee and the Fire
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and Fire Department the tool to come to the table if change is needed.

v' Subchapter 3 - Section 304{a) - Organization of Select Board - recommendation to designate the Chair
of the Select Board as the head of Town government for ceremonial purposes as is done in a number of

} Vermont towns. The intent is to set the expectation that the Chair will provide leadership and vision

for the town. The Committee had much discussion on the Strong Mayor, Weak (ceremonial) Mayor,
and Town Manager/Select Board forms of government. No one was in favor of the Strong Mayor so
we tried to adapt the public comments of more leadership and vision to our existing Town
Manager/Select Board form of government. The accountability of the Town Manager to the Select
Board is much better representation that assuming the person that is elected Mayor is qualified for the
job, or that the Town even has a stable of people that are.

There was discussion that “(a) The chair shall be the head of Town government for all ceremonial
purposes.” put too much responsibility on the Chair, whereas, it doesn’t say that the Chair has to attend all
events. As “the head of Town government” he/she could designate another Board member to actually attend

some events,

v' Subchapter 3 - Section 304(g) - Organization of Select Board - recommendation that the Select Board
create “Select Board Rules of Procedure and Conduct” and review annually.

V' Subchapter 3 - Section 304{h) - Organization of Select Board - recommendation that a Select Board
member who is absent from four consecutive warned Select Board meetings or 50% or more of
warned Select Board meetings in any 6-month period be removed from the Select Board. Itis in the
best interest of the Town that all Select Board members be present, and this leaves it objective to the
Board that needs to enforce this Section. It is in the State statute that, if you phone in or skype, you
are considered present at a meeting.

The Charter Review Committee Report is on the Town’s website and Committee Co-Chairs Sean-Marie
Oller and Robert Plunkett will be taped on CAT-TV on Wednesday, January 10, 2018, to go over the report and
explain the decision process for the changes.

7. MANAGER’S REPORT

The 2018 Certificate of Highway Mileage was circulated for signatures. No additional mileage was
added for this year.

Mr. Hurd explained that when there is a petition that could change the Charter, such as the Mayor
Form of Government petition, there needs to be two public hearings, The first one cannot be closer than 30
days before the vote, and the second one, must be within 10 days of the first one. Rob Woolmington has
drafted the notice for the public hearings for the Board’s signatures.

Donald Campbell moved and Jeannie Jenkins seconded to hold Public Hearings for the Mayor Form of
Government Petition on January 29, 2018 at 6:00pm and February 5, 2018 at 6:00pm, respectively. The
motion carried unanimously.

8. OTHER BUSINESS

Ms. Conner asked if the Board needed to take any action on the Bennington Housing Authority issue,
nd Mr. Hurd said not at this time.
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A. PERSONNEL

At 8:43 pm, Donald Campbell moved and Carson Thurber seconded finding that an Executive Session
e held on Personnel as premature public knowledge would place a person involved in the subject matter at
a substantial disadvantage. The motion carried unanimously.,

Respectfully submitted,
Nancy H. Lively

Secretary
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BENNINGTON SELECT BOARD
BENNINGTON FIRE FACILITY
130 RIVER STREET
BENNINGTON, VERMONT 05201
JANUARY 22, 2018
MINUTES

SELECT BOARD MEMBERS PRESENT: Donald Campbell-Vice Chair; Jim Carroll; Carson Thurber; Jeannie Jenkins;
Chad Gordon and Jeanne Conner,

SELECT BOARD MEMBERS ABSENT: Thomas Jacobs,

ALSO PRESENT: Stuart Hurd-Town Manager; Dan Monks-Zoning Administrator and Assistant Town Manager;
Zirwat Chowdhury-Community Development Director; Representative Mary Morrissey; Jason Dolmetsch-MSK
Engineering and Design President; Ludy Biddle-NeighborhoodWorks Executive Director; Gregg Over-
NeighborhoodWorks Project Manager; Laura Block; Joey Kulkin; William Stewart; Steve Smith; 18 citizens;
CAT-TV; Jim Therrien-Bennington Banner and Nancy H. Lively-Secretary.

At 6:00 pm, Vice Chair Donald Camphell called the meeting to order.
1. PLEDGE OF ALLEGIANCE

Recited by all present.

Jeanne Conner moved and Carson Thurber seconded to move Agenda 5. Public Hearing, Bennington
Town Plan Amendment, Energy Element Continued to be the first agenda item, The motion carried
unanimously.

5. PUBLIC HEARING, BENNINGTON TOWN PLAN AMENDMENT, ENERGY ELEMENT CONTINUED

Mr. Campbell noted that the Hearing was warned for 6:40pm and should anyone want to speak at that
time they will be allowed to.

Mr, Monks explained that this is the second of two required Hearings. After the Hearing is closed, the
Board can choose to adopt it as is, reject it, make changes to it and have two more Hearings, send it back to
the Planning Commission for their opinion followed by two more Hearings, or do nothing at this time, as long
as, something is done within a year.

Mr. Campbell stated that the Board had just received a 7-page letter from the Town’s legal counsel in
response to the letter from Allco Renewable Energy Limited dated January 8, 2018. This will be reviewed in
Executive Session with a decision on the Board’s action on the Energy Amendment following that review.

At 6:07pm, Jeanne Conner moved and Chad Gordon seconded to close the Public Hearing. The
motion carried unanimously.

2. CONSENT AGENDA
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A. MINUTES OF JANUARY 2, 2018; JANUARY 6, 2018; JANUARY 8, 2018

B. WARRANTS

In the Minutes of January 8, 2018, change “Cabelia” to “Kobelia” on Page 1 and Page 3.

Jeannie Jenkins moved and Jim Carroll seconded to approve the Consent Agenda as amended with
the spelling change as indicated. The motion carried unanimously.

3. NEIGHBORWORKS GRANT PRESENTATION

Jim Carroll moved and Carson Thurber seconded to table the NeighborWorks Grant Presentation until
later in the meeting. The motion carried unanimously.

4. LEAD REDUCTION GRANT PRESENTATION

Jason Dolmetsch shared the following information on the Lead Reduction Grant:

Lead can be present in several locations - service line made of lead pipe; service line containing
a lead “gooseneck” or “pigtail” or other fitting; or copper pipes with solder containing lead.
This grant is for the purpose of determining where there are lead service lines in Bennington,
There are 28 known sites that either the Town or the customer has a lead service line, and
there are 960 where the service line material is not known.

There could ultimately be as many as 1,900 service lines that are completely or partially lead.
The goal of the grant is to collect curbsides and service lines inside the area where lead service
lines may be present, develop protocol where the unit material type is not known; and to
develop a lead replacement program with funding strategies.

A letter has been drafted to reach out to the customers that may be part of the 1,900 units and
volunteers are encouraged to come forward. ‘
The overall project runs until the end of August 2018 with sampling and testing to be
completed by March 31, 2018. _

EPA protocol with an analyzer enables the determination of the presence of lead within
minutes. '

The Town currently does corrosion control which greatly reduces the amount of lead in the
system and is consistently below the EPA “action level”.

It was the consensus of the Board to support the Lead Reduction Strategies Grant work done by MSK
Engineering and Design.

3. NEIGHBORWORKS GRANT PRESENTATION

Ludy Biddle, Executive Director, and Gregg Over, Project Manager, of NeighborWorks are requesting an
amendment to the 2016 VCDP grant for 15 more rental units in Bennington, or an additional $105,000 to
incentify landlords to do more units. They shared the following presentation with the Board:
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There is enough money left from the original grant of $250,000 to pay staff so the $105,000 request is
strictly for landlord incentives.

The original grant has also enabled the establishment of a Bennington satellite office with more
presence in town instead of only working out of West Rutiand.

Two courses, We Can Fix It for women, and the Everyday Chef for how to cook with what cooking
mechanism you have, are now being offered in Bennington. :

Work is currently being done on three buildings - 272/274 Union Street with an investment of
$128,000 to go from two units to four and is 35% complete; 322/324 Gage Street with an investment
of over $40,000 for three units and is 25% complete; and 343 Safford Street with an investment of
$155,000 to renovate three units, for a total of 10 units.

The $105,000 request would be 15 grants of $7,000 each to inspire and empower more landlords to
rehab and create 12-15 additional rental units with five year covenants, which will remain affordable to
low income households in Bennington for up to five years.

Board comments/questions:

Mr. Gordon: What does someone have to do to be eligible to apply for the grants, and Mr. Over
answered to adhere to the covenants of the grant, such as, renting 51% of the units to individuals who
are 80% or below the average median income {AMI), rent within the HUD guidelines, and make health,
safety and efficiencies for the units

Ms, Jenkins: How do you outreach to the landlords, and Ms. Biddle stated through Kris Callaert, the
website and Facebook. Ms. Jenkins added that there needs to be improvement in the outreach
process going forward.

Mr. Carroll: Added that a list of landlords can be found at the Assessor’s Office,

Ms. Jenkins: How do you explain the low completion rates (35% and 25%)}, and Mr. Over noted that the
iending office has had some of its own inefficiencies with the other holdup being the receipt of the
necessary paperwork from the landlords, themselves.

Ms. Jenkins: What is the availability of certified energy auditors, and Ms. Biddle stated that they have
three building performance institute (BP1) certified on staff in West Rutland with any work that needs
to be done given to focal contractors.

Mr. Thurber: Understanding it is a pilot project, some individuals have indicated that it is an extremely
slow process to get the money, and Ms. Biddle explained that there are many “hoops to jump through”
because these are federal dollars.

Mr, Thurber: Most of the landlords that participated in the first year were large, successfu! landlords
and would think that the small, struggling landlords would be more for what these funds are for. Mr,

- Over stated that they hope to bring more on board with this project. Mr. Thurber added that the first

year has been a learning experience, and given the expense of rehabilitating these units for low income
housing rents, is very difficult for the small fandlords and these funds would be a great help to them.
Ms. Conner: Is concerned that all of the eligible landiords were not made aware of the funds and
encouraged NeighborWorks to do a better job of informing the smaller landlords of what is available.
Also, is there a deadline for completion, and Mr. Over answered 6 months with extensions for certain
criteria. NeighborWorks receives all of the grant funds and distributes them to the landlords. The
landlords are aiso personally responsible for any overages that may occur.

Mr. Campbell: Is the Town giving up anything by supporting this grant, and Mr. Over said that it is his

- understanding that one VCDP grant does not overlap with another. Ms. Chowdhury added that we are

3
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responsible for reporting the outcomes of the grants to VCDP and she would need to know how to
obtain this information from NeighborWorks. Ms. Chowdhury will lock at the Memorandum of
Understanding (MOU) that the Town has with NeighborWorks and review the performance standards.

Carson Thurber moved and Chad Gordon seconded to send a Letter of Support for the Vermont
Community'DeveIopment Program (VCDP} Implementation Grant $5-2015 amendment application in the
amount of $105,000 with NeighborWorks of Western Vermont (NWWVT) to act as the sub-grantee, The
motion carried unanimously.

At 7:10pm, Jeanne Conner moved and Jim Carroll seconded to re-open the Public Hearing,
Bennington Town Plan Amendment, Energy Element Continued. The motion carried unanimously.

Laura Block asked how the Board was going to proceed with their decision on the Town Plan Energy
Element Amendment, and Mr, Campbell answered that the Board will review the letter they just received this
evening from counsel in Executive Session, and then either vote after that this evening or, if deemed
necessary to get more legal advice, at the next meeting.

Ms. Block expressed how disappointed she was with the length of time this process has taken.

At 7:17pm, Jeanne Conner moved and Jeannie Jenkins seconded to close the Public Hearing,
Bennington Town Plan Amendment, Energy Element Continued. The motion carried unanimously.

Mr. Hurd summarized the process that was done for the salt shed design and construction and the
subsequent mitigation grant program as follows:

» In 2016, the public works facility and sand/salt shed were designed.

» In May 2017, a successful bond vote was received for the public works facility on Bowen Road, and a
proposed location for the sand/salt shed was established.

> On August 24, 2017 the sand/sait shed design was finished, construction bids were sent out, and
contracts were awarded on September 13, 2017,

» Concurrent with this process, staff at the BCRC were made aware that there were few applicants for
the Mitigation Grant.

» On August 14, 2017, one of our staff put together the one page application that was due the next day
that clearly showed the shed’s design and location.

» We received verification of the grant award on September 25, 2017 with a letter dated September 14,

2017 attached.
» We had already awarded contracts for the project which was well into its progression.
> This is a federal grant and there are 20 steps that you need to follow to be eligible, We had already

completed 18 of the steps without following the federal process.
»  We were not required to follow the federal process because, at that time, we were not anticipating the

use of any federal funds.
» Because we were so far along in the process, the grant never should have been awarded to us.

Nevertheless, the award came.
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» Could we have scrapped the entire process and started over? Yes, we could have, but the monies that
had been spent to date would not have been eligible for federal funding. And, then, the process would
have had to start over under federal guidelines,

» Given the loss of dolfars that had already been spent, the expense of re-doing everything while
following federal regulations, and the extended time frame of completion - we declined the grant,

» An example when federal dollars are involved is the Pleasant Street Enhancement Grant. The grant
was first awarded in January 2008 and 10 years later we still haven’t gotten the final approval to go

ahead with federal dollars.
» Had we accepted the grant, the cost would have increased, there would potentially have been no
change in the bond payment, and the time to compietion wouid have been an estimated 3 to 7 years.

6. CITIZENS COMMENTS

Joey Kulkin stated that Mr. Hurd decided to build the sand/salt shed without a wetlands permit, the
Town is under investigation and may be fined $42,000, and we’ve declined the opportunity to get a $340,000
grant.

Mr. Kuikin was going to poll the Board with the following 4 questions - 1, When was the Beard first
aware of the permit issues?; 2. When did the first shovel start digging up dirt for the salt shed?; 3. Did any
Board member ask for favors in gaining the Act 250 permit and who did you ask?; Who other than Larry
Mcteod, Dan Monks, and R.J. Joly know about the permits?, but Mr. Campbell stated that this was a time for
citizens comments “and not a debate”.

Mr. Carroll answered two of the questions - 1, 6-8 weeks ago and have been discussing it in Executive
Session since; 3. “Favors? Favors, are you kidding me?....that’s insuliting”.

No other Board members had any comments.

William Stewart asked how the Board plans on recouping the $340,000 lost “out of negligence” and
was Mr. Hurd bonded? Mr. Campbell reiterated that this was Citizens Comments and not a debate. Mr. Hurd

added that he is bended.

Steve Smith wondered if there were plans to put more staff at the Senior Center, and Mr. Hurd stated
that meetings are being held to resurrect coverage at the Senior Center from staff at the Rec Center with the
goal being to have a Rec Center staff person there at all times,

Mr. Smith noted that there are several volunteers at the Senior Center and asked if they are covered
by liability insurance, and Mr, Hurd answered that they were unless the volunteer causes the injury.

7. ADOPT THE £Y2019 BUDGET; APPROVE THE ANNUAL MEETING WARNING

Carson Thurber moved and Jim Carroll secanded to approve the FY2019 Budget and the Annual
Meeting Warning as submitted.
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Ms. Conner asked if this wording is as it will appear on the ballot, and Mr. Hurd said that it was.

The motion carried unanimously.

8, SPEED LIMIT AMENDMENTS

Mr. Hurd explained that this is a "housekeeping issue” because the 40 mph speed zones on Route 7
South and Route 9 East were never added to the town’s Article 10 Traffic Control Ordinance.

Jeanne Conner moved and Chad Gordon seconded to adopt the ordinance amendment as follows:
Article 10 Traffic Control Ordinance
10-15.03 Speed Limits
2. The maximum speed limit shall be 40 mph as follows:

s On Vermont Route 9, beginning at the easterly exit drive at the Chain-up area 0.4 miles west to the

easterly entrance of Kelley Fuels.
e On Vermont Route 7, beginning at the entrance to the Greenberg Reserve 0.4 miles north to the

former Bennington Village boundary line.
The motion carried with Jim Carroll abstaining.

9, LIQUOR LICENSES
The following 2018 Liquor License Renewal Applications were circulated for signatures:

1%t Class Renewals -

1. Sodexo Vermont, Inc. (SVC)
2" Class Renewais -

1. Apple Barn

2. Bennington Jolley #117

3. Bennington Jolley #145

4, Baverage Den

5. North Bennington Variety

10. MANAGER’S REPORT

Mr, Hurd reported that Shires Housing, Inc. plans to construct a housing development just over the
North Bennington Viilage line in Shaftsbury, and in order to do this, they require municipal sewer from the
Town of Bennington. Mr. Hurd is requesting Board authorization to enter into an MOU which would allow the
development to move forward. The MOU states that Shires Housing will build and maintain the sewer line up

6
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to the Village line with the ability to stop service for non-payment without digging it up, and it requires an
upfront payment for anticipated use with a true up at year end.

The Board would like more information on the project before going forward, and Mr, Hurd will supply
that for the next meeting.

Mr. Hurd stated that there is an applicant for the Housing Authority Board and he will set up the Board
interview just before the next business meeting.

Mr. Hurd reported that he has authorized the Bennington Redevelopment Group (BRG) to use the
Town as the short term Grantee in its application for a $630,000 VHCB grant for housing in the rehabilitated
Putnam Block with the understanding that BRG will make a presentation to the Select Board in February if
they do not have another 501c¢3 in place. The application deadline is January 24,

11, OTHER BUSINESS

Mr. Carroll clarified that the salt shed decision is a Personnel issue which prevents the Board from
discussing it in public.

Mr. Campbeli stated that he feeis that Citizens Comments is a time for citizens to comment and for the
Board to listen, and offered to discuss this with other Board members offfine if they interpreted it differently.

12. EXECUTIVE SESSION

A, LEGAL

At 7:58pm, Chad Gordon moved and Carson Thurber seconded finding that an Executive Session be
held on Legal as premature public knowledge would place a person involved in the subject matter at a
substantial disadvantage. The motion carried unanimously.

Respectfully submitted,
Nancy H. Lively

Secretary
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MEETTING NOTTICE
BENNINGTON SELECT BOARD
PLANNING COMMISSION
Monday, January 8, 2018
Bennington Fire Facility
Multi-Purpocse Room — 3% Floor
130 River Street
Bennington, VT 05201

A GENTZDA
6:00 PM
L. Pledge of Allegiance

2. Consent Agenda (6:00 PM — 6:05 PM)
A. Minutes December 19, 2017; December 27, 2017

B. Warrants

3. Public Hearing
Bennington Town Plan Amendment
Energy Element
(6:05 PM)

4., Citizens Comments (15 minutes)
5. Grow Bennington Initiative — (20 minutes)

6. Charter Committee Report discussion; (40 minutes)
Section 1.Powers of the Town, Section 2.0fficers
Secticn 3.8elect Board

7. Manager’s Report (5 minutes)

8. Cther Business {10 minutes)

K:\Manager\Michele\MyFiles\selectboard\2018\a020818Public.dock
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MEETING NOTTICE
BENNINGTON SELECT BOARD
Monday, January 22, 2018
Bennington Fire Facility

Multi-Purpose Room — 3% Floor
130 River Street
Bennington, VT 05201

A GENTDA-A
6:00 PM

1. Pledge of Allegiance

2. Consent Agenda (6:00 PM - 6:05 PM)
A. Minutes January 2, 2018; January 6, 2018; January 8, 2018
B. Warrants :

3. NeighborWorks Grant Presentation (6:05 PM —6:20 PM)

4. Lead Reduction Grant Presentation (6:20 PM - 6:40 PM)

5. Public Hearing
Bennington Town Plan Amendment
Energy Element continued (6:40 PM - 7:00 PM)
6. Citizens Comments (7:00 PM — 7:15 PM)
7. Adopt the FY2019 budget; Approve the Annual Meeting Warning
(7:15 PM - 7:3C PM)
8. Speed Limit Amendments (7:30 BPM — 7:40 PM)
9. Liquor Licenses ({7:40 PM - 7:45 PM)
10. Manager’s Report (7:45 PM - 7:50 PM)

11. Other Business (7:50 PM -~ 8:00 PM)

12. Executive Session
4, Legal

K:\Manager\Michele\MyFiles\selectboard\2018%a012218Public. dock A264
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NOTICE OF PUBLIC HEARING
AMENDMENT TO
BENNINGTON TOWN PLAN

‘ The Bennington Planning Commission will conduct a Public Hearing on Monday,
October 16, 2017 at 6;00 p.m. at the Bennington Fire Facility, 3" Floor Assembly Room, 130
River Street in Bennington, Vermont for the purpose of adopting an amended Energy section of
the Bennington Town Plan.

A. STATEMENT OF PURPOSE:
The purpose of the amended Energy section of the Bennington Town Plan is to further the

poal of a sustainable energy future in a manner that minimizes environmental impacts and

supports the local economy.

B. AREA COVERED
The proposed amendment to the Town Plan impacts all areas of the Town of Bennington.

C. SECTIONS OF PROPOSED AMENDEMENT
I. Introduction, II. Energy Use in Bennington, and IIl. Energy Conservation, Efficiency,

and Renewable Energy Strategies.

D. WHERE THE FULL AMENDMENT MAY BE EXAMINED:
Copies of the full text of the proposed amendment to the Bennington Town Plan, and
accompanying report, are available for examination at the Bennington Town Office at
205 South Street, in Bennington, Vermont.

Michael McDonough, Chairperson, Town of Bennington Planning Commission
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Town vl Bennington
PMlanning Commission

Monday, November 6, 2017
6:00 p.m.
Bennington Fire Facility
130 River Street
Benninglon, Vermont V5201

MINUTES

Membern Present:  Michacl Melonough, Charles Copp, Robert Eber, Nick Lasofl, Ken Sweirad

Also Present: Toan Monks, Jim Sullivan, Catherine Bryers, Bhima Nitta, Bob Black, Laura Block, Bill
Knight, Peter Luwrenoe, Joe Schoenig. Mary Morrissey, Rick Carroll, DHana Lewzer,
Wendy Lawrence, Rrad Wilson, Jim Carroll, 1ibby Harvis and others that did not identily
themseleves.

Meeting was called to order at 5:00 pom.

Public Hearing —Amendment 10 Town Flan — Revised Energy Seetion of Benningten Town Plan

Jim Sullivan, BCRC, presented a brieF overview of the revised Energy section prepared by him and his
stafl. Jim then discussed some minor changes that he suggested making, including: adding a map that
just shows the preferred sites; showing the RUON District as a possible constraint on the maps;
claritications in format to clearly indicate which sections apply to all solar facilities and which sections
apply only to large scale solar facilitics; clarification that the prefened solar sites are, in total, 370 acres
and that 340 acres are have no known constraints; and that the plan accommeodates projested rooltop,
large scale and small scale solar projects of up to 72 megawalts in total. Jim noted that none of the
changes modify the policics of the revised encrgy section. In particular, the policy te resirict large scale
solar to preferred sites is nat modified in any way.

Jim discussed two additional changes. A change te recognize community solar projects that arc not
located in prohibited arcas as prefemed sitex and a change to clarify that statcwide and primary .
agrieultural soils are a state identificd environmental constraint.

Several people, including residents of the Apple Hill neighborhood, expressed support for the revised
Energy Plan and urged the Planning commission Lo approve the plan as written,

Brad Wilson. licos Energy, presented soveral concerns about compliance with Act 174 that he felt
should be addressed before the amendment was submitted Lo the Select Board. A memo outlining his
concerns are attached to these minutes, Mr, Wilson alse requested (hat the proposed Chelsen solar site
und Bautle Creek 2 site be included on the preferred sites map,

Jim Sullivan addressed cach of the coneerns rased and indicated that it was his opinion that the revised
Erergy section of the Town Plan complivs with Act 174,

Eobert bert made a motion 1o approve the proposed revised Cnergy section of the Bennington Town
Plun, dated November 6, 2017, with & modified Solar Reseurces Map identilying the RCON Zoning

District local consiraint us o possible constuint as opposed (o a known constraint.

Nick Lusofl seconded the motion. The motion passed unanimously.
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MEMO

TO: Tawn of Benninglen Planning Commission

FHOM: Brad Wilsun, Froject Develaper
Lo Energy LLC, PLITLLC, Otter Ceeck Solar [1.C,
Chelsea Salar LLC, and Apple Hill Solar LLC

RE: Comments an August 7. 2017 Drafl Energy Plan
DATE: October 31,2017

I am sewding these comments in advance of the scheduled Novemtmr 6, 2017 meeting of the
Renninglon Planning Commission,  This meeting will be a public hearing regarding the proposed
draft of an eneryy plan amendment to the Denninglon Town Plan. My comments deseribe issucs
with the draft amendment that shauld be addressed and corrected belire the Planning & ammis
recommends the amendment Lo the Seleet Board for approval and adopdion.

Act 174, passed inle law by the Vermont State Legislature in 2016, encourages towns jn Vermont
Lo design and adopl new cocrgy plins (s amendments o their 1own plans). 1a new gnergy plan
is written in o certain way. @ towe may bave theie energy plan centificd Tor complisnce with state
standirds.  (nee a town reecives centification of such a plan. that town will receive substantial
deference in future pruccedings belore the Vermont Public Utilly Commission (“PUC™).
Substantiul deterence means that a wwn's plan will be given more weight when deciding the
culeame of PUC cases such as the sitine/permitting of renewable encrizy facilities.

Certitication will only be granted il the energy plan adopted by the Town is written in compliance
with specific standards that have been sct forth by the Yermonl Depuriment of Public Service
DRy LIPS has Tssued very elear guidance and standards that describe what o new energy plan
must and must nol contain in order to be cerlificd. These stundards muast be Dl wed completely
and exactly or certilication cannot be granted.

[ fully support Bennington's goal of achieving centification and gaining substantial defercnee
before the PUC, That goal will not b achicved ifthe Bennington Select Board adoprs the current
dralt ol the crerey plan wmeodment,  The corrent diaft includes o number of mistakes and
vmissions Uil cleaely fidl to meet the required plan standards, I assume that the Planning
Commission has e interest in recommending o dratl plan to the Select Board that is not capable
of passing certification review. | respecttully request your consideration of my comments ard, if
you agree that my comments have merit, Hat you be willing 1o rule that the drafl plian needs
additional work before it can be recommended o (he Select Baard.

| understand how much time, elfort, and resources have pone into bringing the draft plan to its
current state. | huve great respect o that effor, and 1y wish for (st el o witimately
sueceed. Nonetheless, that eltort must be performed in complianee w th required stondards, 11is
nalany imtent W introduce wbitrary roadblachs, 1 don’t raise these ixsues for spart, pleasure., or
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profit, as may be sugpested by other public commenters. 1t is irue that T represent a renewable
energy developer that has business intesests which could be alfected by the drafi plan; T would not
have reviewed the draft plan otherwise. Sl 1 don't believe my profzssional afiiliation hos any
effect on the facts that 1 will present to you, and [ appreciate your unbiased review of my
comments,

ROTE. In my comments, I will reference a number of other deguments. 1 have included
copies of these dacuments with this meme:

e (“Fnergy Plan™) Town of Bennington Droft Tows Plan Enevyy Elememt, dated
Hond?

e (CAct LY Permont State Legisfedwre Act 174, enacled 06,1316

e {“Standards Overview™ ) A sarvetive aveeview of the regoieed stasidards for asamicped
cnergy plans, prepoved by DDPS

o {“Standards Guidance™) A guidance docwment prepared by DPS to assist towns
dratting mumicipal encrgy plans

o CStandands Cheoklist™y of checkdist of the formed standurels Brat ave regued for «
municipal enevgy plom ta receive certification of compliome

Problem: Method (or identification of unsuitable areas for

commercial-scale solar energy facilities
{fenls Muricaped Standards 134 and 138)

The Energy Plan identifics a vast and vyerwheloming majarity of propertivs and acnes mthe Jown
an unsyitable for commercial-scnle sobir energy facilivies (solar generating facilities in excess of
150 kW of rated capacity). The Lnergy Plan identilies these propert es as unsuitable by stating
that the Energy Plan has identified a sulTicient area of preferred sites for commercial scale solar;
therefore, all other propertics in Town ane unsuitable. Sce the specitic langunge spanning pages
22 and 23 of the ¥norgy Plan:

“Approximately 540 acres of land are shown on the Solar Ene-gy Resource Map as being
wditatile and preferred for development of these faciliies, This acreage, logether with
projected future development on rooftops and other preferred locations, far exceeds the
acreage necded to meet the town’s solar encigy goneration targel, 25 MW of capacity by
the year 2050, identfied in the Bennington County Reg ona Energy Plan. Moreover, that
targeted level of generation Includes residentlal, rooftap, and other small-scale generation
that is expected to account for up to 10 MW of capacity by 2050. Therefore, all locatlons
other than these mapped aress and land specifically Identfied as preferred areas in this
Towm Plan, are considered unsuitable for solar generating facil ties in excess of 150 KW of
rated capacity.” (Energy Plan, pages 2} and 2 3)
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The Standards Guidance and Standards € heeklisl encourage twns W identify unsuitable areas for
particular Lypes ar sizes of energy genemtion, However, those unsuitable arcas must be identified
using 1 specific methadialogy, and the method used in the Lnergy 7lan i grussly out of vompliance
with 1he requirements.

A complate reading of the Stmdards Owverview, Slandards Guidance, and Standards Checklist
makey it ehenr ow unsuitable arcas for any Gype or siee of rencwable energy pencatar mnst b
identified. Please review these relevant sections:

“Unsuitable Areas: When rmunicipalities designate areas as unsuitable for certain types and
scales of renewanle energy generation, having clear poliies becomes particularly

impartant.  Munigipaliti ust treat renewable ene ion facillties n & simllar
manner to other types and scales of development, in terms of allowable land_uses in

particular areas. This will not be refiected in the maps, but must be articulated in the
policles For example, if a plan gesignated cartain land as unsaable for all development
because it is above 1,700 fecl and within priority forest blocks necessary for landscape
scale connectlvity, it would thereforc be acceplable ta designate as unsuitable for a type
and/or scale of renewable energy technology.”

[Stondords Guidance, Pages 13 and 20)

Thiz sactmraloge: camanmivates a couple of key points. Farst, @ owinmay designade cenain ancas
or sifks we wesuitnbié For pacticular Types ar seales of rencwable ety peneration. but such a
designation must be tied to clearly articulated kind use pulicies that exist elsewhere in the Town
Plan. Far example:

13 “Commercial-scale solar facilities are not alknwed in this area because there are
enough prelerred areas identified elsewbere.”

ar
23 “Cammereial-senle solur facilivies are oot allowed inthis arca because the committes

that wrote this section of the plan docsn’t feol that cormmersial-scale solar belongs
there.™

Examples 1 and 2 are nat Lied to articitlated land ose policies thut apply te ather developrent and
are theretire not valid methods for klentifying unsuilable areas. Now see Example 3

3y “Development within highest priorily [orest and connectiv by blocks is not allowed
within the Forest Ihstrice deseribed in Chapter 3 ol the Town,  Therelore, these are
unsuitable arvas tor commercial-scale sulay tacilities.™

Example 3 ientifics an unsuilable arca by using a chearly articulated lard use policy. 1 hope that
the difference between Examples 12 and Fxample 3 is easy to understand.

‘T he secand hey paint communicated in the Standards Guidanee section above is also eeitical. Per
the Ciuklange, areas may only be identilicd us unsuitable for particular types or sizes nf renewahle
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energy generation as long as thosc arcas are also oft=limits lor all wther similar ypes or stres off
development under the Town Plan. Commercial-scale sola cannol be singled ot as prohibited in
an area iFother types ol deselopment are allowed, Lel's examine anather example:

4y “Commereial-scale solar facilities are not allowed on privately owned properties
within the Rural Congeevation Distrier.”

Example 4 fuils the standard because it prohibits commercial-scale solar in un arca where other
types of desclepment of similar scale are allowed. A 150 AW solar facility may have a foolptint
size of around 1.2 acres, A look at the Bennington Land Use Repolations for the Rural
Canseevation [strict reveals & list of allowed vses Gawith DR approsald than could casily exceed
a development foolprint of 1.2 acres, including Exiraction of Earth Resources, Goll Course,
Cemetery, or Uolleges Inivasity,

Again. a particular (ype or size of energy generator cannol be probibited inan aren wheee otber
types of development with similar for greater) seale are allvwed. This section of the Guidance is
very clear on this when iU suys that, “Musicipalitios must frear renewable energy geseration
Jautlities n o simifoy mammer 1o other 1ypey aind seades of development, in ferms of olivwable land
tises i porficider areas.”

Guoing back o Example 3, ohoves this example contorms W the requirements of the Guidinee and
Standards because it restricts all typus of development in the identified arca. There is no type of
development that is similar in seale to commereial solar {greater than 1.2 acves) that is allowed:
therefore. it is aeceplable (0 desienate (s srey vs unsuilable for coromereial-seuls sular,

These two poitts are further supporied by other langoage within the Standards and Guidance.
Turning 1 the Standards Checklist itself this document contains requirements that mist be met in
order lor an energy plan to receive cortitication. The Checklist contains standavds that deal dircetly
with identification of unsuitable arens, and these items are gof eptional,

"The altarhed regional and munic pa determinat on standards are constructed as a
checklist-based apphcation fnem | ] The standarrds measure whether the submitted plan
meets the statutory requirements for enhanced energy plannng [-] 1f Mot Applicable is
not availabbe as an optian, the standard must e marked ™Yes” inorder for the plan to recetve

an affirmative determination of energy comp|lance.”
(Standards Checklist, page 2}
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TOWN OF BENNINGTON
PLANNING COMMISSION

Bennington Fire Facility, 3™ Floor
130 River Street, Bennington, Vermont

Monday, October 16, 2017
6:00 p.m.
AGENDA

Public Hearing: Amendment to Town Plan — Revised Energy Section of

Bennington Town Plan

Other Business
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0T

To: Bennington Select Board

From: Daniel W. Monks

Date: November 9, 2017

Re: Adoption of Amendment of Town Plan of Bennington — Energy Section

With this memorandum, the Planning Commission is submitting for review and adoption
an amendment to the Town Plan for the Town of Bennington. Attached is the
proposed amendment o the Town Plan as approved by the Planning Commission on
November 6, 2017. The amendment — a new Energy Section - was prepared by the
Bennington County Regional Commission with input regarding solar siting issues from a
committee of Select Board members and citizens.

[n general, the actions required of the Select Board to adopt the Town Plan are as
follows:

1. Acknowledge receipt of proposed Town Plan amendment from Planning
Commission.

2. Schedule Public Hearings for Town Plan amendment review (dates for two
public hearings must be set - must be held not less than 30 nor more than 120
days after Town Plan submitted to Select Board by Planning Commission).

3. Hold Public Hearings (if substantial changes are made to the Town Plan, new
public hearings must be warned).

5. Adopt resolution adopting Town Plan.

A suggested timetable for the Select Board’'s Town Plan adoption process is enclosed.
Please contact me if you have any questions.

Enclosures

- Suggested Timeline for Select Board adoption process
- Proposed Town Plan amendment
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TOWN OF BENNINGTON
TOWN PLAN AMENDMENT ADOPTION
SUGGESTED ADOPTION SCHEDULE AND PUBLIC HEARING TIME LINE

SELECT BOARD
Acknowledge receipt of proposed Town Plan Amendment, 11/13/17

Schedule Public Hearings re: adoption of Town Plan Amendment.
(Public Hearings could be held at Select Board Regular Meetings

on 1/08/18 and 1/22/18 or at special meetings.) 11/13/17

Send Warning of Public Hearings to Bennington Banner

for publication. 21 days
before first
hearing

1st and 2nd Public Hearing warning published in the

Bennington Banner. 15 days
before first
hearing

Post public Hearing notice (both meetings.) 15 days
before first
hearing

Select Board holds 1st Public Hearing. TBD

Select board holds 2nd Public Hearing. TBD

Select Board adopts Town Plan Amendment. TBD

NOTES:

1. The Select Board adopts the Plan amendment at a meeting which is held after the
2nd public hearing; the amendment becomes effective immediately.

2. st Public Hearing must be held no less than 30 days but not more than120 days

from submittal. If Select Board makes additional, substantial changes at any time after
a Public Hearing, another two Public Hearings are required. :
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I. Introduction

The Town of Bennington recognizes that it is necessary to work toward a sustainable energy fu-
ture In a manner that minimizes environmental impacts and supports the local economy. The pur-
pose of this energy element is to further those goals and recommended actions by increasing public
awareness of energy issues, assessing local energy use and conservation opportunities, reducing the
number of energy-related dollars exported from the town, and evaluating the potential for utilization
of various renewable energy resources to meet the town'’s stated goals of:

» Reducing our dependence on non-renewable and imported energy sources;

= Promoting energy conservation and efficiency in residential, commercial, and industrial
structures and operations;

» Reducing energy consumption in all taxpayer funded buildings and operations; and

s Developing sustainable, lacal renewable energy resources.

These goals are consistent with Vermont's energy goals and policies, including;

Obtaining 90% of energy for all uses from renewable sources by 2050;

Reducing greenhouse gas emissions to 50% below 1990 levels by 2028 and 75% by 2050;
Relying on in-state renewable energy sources to supply 25% of energy use by 2025;
Improving the energy efficiency of 25% of homes by 2020;

Meeting the Vermont Renewable Energy Standard through renewable generation and
energy transformation.

S D O O O

A thorough understanding of energy and a plan to address future challenges is essential be-
cause energy is critical to every aspect of our lives. At the most basic level, we need the energy we
obtain from food to survive. And it is the energy contained in oil, propane, and wood that heats our
homes and the energy in gasoline and diesel fuel that moves our vehicles. Energy also generates the
electricity that runs our appliances, machinery, computers, and telecommunication systems.

Most of the energy that we use, and have come to rely upon, is derived from “nonrenewable”
fossil fuels and, to a lesser extent, nuclear fuels. This energy has been abundant and cheap, but sup-
plies are becoming scarcer and oil, natural gas, coal, and uranium will become increasingly expensive
to obtain. Moreover, serious and longstanding environmental concerns with coal mining, offshore oil
drilling, acid rain, and other pollution resulting from fossil fuel use are now overshadowed by poten-
tially catastrophic glohal climate change that is driven by the release of tens of millions of years of
stored carban in just a few decades.

Fortunately, alternative energy sources such as solar, wind, hydroelectric, and biomass-based
fuels can provide significant amounts of clean energy well into the future. Developing these re-
sources is extremely important, but the total amount of energy that can be extracted from such re-
sources is markedly less than what we currently obtain from fossil fuels. To maintain a good quality
of life, vibrant communities, and prospering economies, we will have to develop conservation strate-
gies and improve energy efficiency as we transition to the widespread use of renewable energy,

Il. Energy Use in Bennington

Bennington County Regional Energy Plan contains a detailed review of regional and statewide
energy data. It shows that total energy consumption in Vermont has risen over the past 50 years and
that during that time, the transportation sector eclipsed the residential sector as the largest consum-
er of energy (Figure 1). Over $150 miilion is spent annually in the region on energy for space and
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water heating, transportation, and electricity | Figure 1. Energy Use by Sector in the Bennington Region.
— with most of that money leaving the areato| Source: 2017 Bennington County Regional Energy Plan.
pay for imported fuels. The following section
will provide estimates of current energy use
by sector as well as projections illustrating
the magnitude of conservation, efficiency,
and transition to alternative fuels needed to
meet Bennington’s energy goals.

Residential Sector Energy Demand

With over 6,000 residential units in Ben-
nington, space and water heating and elec-
tricity usage for lighting and appliances con-
sumes a large amount of energy and offers
apportunities for considerable energy savings
in the future. A majority of home heating in
Bennington continues to rely on oil, although fuel switching to wood {particularly wood pellets in re-
cent years) has been observed to occur with oil prices increase. Transportation energy demand also is
influenced by the location of residential development, and that data will be presented separately in the
discussion of the transportation sector.

The magnitude of residential energy consumption in Bennington can be estimated by considering
the fuel usage of a typical Vermont home. An average single family home in the northeast requires
approximately 60,000 Btu {British Thermal Units) of energy per square foat for annual space heating. A
gallon of home heating oil contains approximately 140,000 Btu of energy. The average annual heating
oil consumption of a Vermont home — 850 gallons — (based on an average house size of 2,000 square
feet) is consistent with this data. An evaluation of the composition of Bennington’s housing stock and
heating fuel and electricity usage provides an estimate of total residential energy consumption
(Table 1).

It is useful to consider scenarios illustrating how this level of energy demand and accompanying
mix of fuels may change over time in a way that would allow the town to meet its energy goals. The
BCRC, working with the Vermont Energy Investment Corporation, made use of the Long-range Energy
Alternatives Planning (“LEAP”) computer modeling too! to assess how the region’s energy demand pro-
file might change over time based on a realistic trajectory toward achieving 90% of all energy from re-
newable sources by 2050,

The model first was run at the statewide level, and then adjusted based on regional conditions
and the output customized for the Bennington Region. The resulting regional data was then used to
provide town-leve] estimates {consequently, the data in Table 1 will not align perfectly with the LEAP
data, but the trends and the magnitude of the changes are clear). Several key points become clear
when looking at the overall residential energy demand for the Bennington County region (Figure 2). Of
particular importance is the significant reduction in the total amount of energy used. The reduction
displayed on the graph assumes continuing and effective deployment of existing conservation and effi-
ciency programs plus additional measures that result in a further increase in the number of existing
homes that are weatherized and additional efficiency gains from advanced heating and coaling systems
(the “Avoided vs. Reference” blocks on the chart). The transitions in fuef usage (for space and water
heating; i.e., not including non-thermal electric use) within the Town of Bennington that carrelate with
the regional LEAP scenario are outlined in Tahles 2 and 3.
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ITabIe 1. Estimate of Bennington’s annual residential energy use and cost.

Residential  Total Oil Use Total LP Gas  Total Wood Use  Flectric Use for Non-heat Elec-

Units {gallons} Use {gallons) {pellet bags) Heat (kwH)  tric Use (kwH)
Single Family 3,508 2,414,850 501,800 44,280 3,080,000 24,556,000
Two-Family 638 335,900 69,160 6,096 425,600 3,828,000
Multi-Family 1,722 627,750 130,221 11,448 797,650 8,610,000
Mohile Home 510 265,200 55,328 4,925 345,800 2,550,000 |
Total 6,378 3,643,700 756,509 66,749 4,645,050 39,544,000
Cost Factor 52.50/gal $3.50/gal 55.00/bag $0.15/kwH $0.15/kwH
Total Cost $9,109,250 $2,647,782 $333,745 $697,358 $5,931,600

This data provides a rough estimate of total residential energy consumption and costs for Bennington. The com-
hined total cost of residential purchases of heating oil, LP gas, wood/pellets, and electricity is $18,719,735; with a
population of 15,764, the per capita cost of residential energy use {not including transportation energy costs} is
$1,187. Data was obtained from the 2010 US Census, the Vermont State Data Center—Housing Statistics, and the US
Energy Information Administration. The following assumptions were used in the calculations: average single-family
house size of 2,000 square feet, two-family dwelling unit of 1,500 square feet, and multi-family dwelling unit at 1,000
square feet {estimates of fuel usage rounded to nearest 50 gallons of oil/lp gas and ratios used for wood and electric
heating use calculations. Heating fuel usage for mobile homes were generated based an the two-family dwelling unit
(larger than a typical mobile home) because of generally lower insulation values and inefficient heating geometry for
mobile homes. Electric use estimated at 7,000 KwH per year for a single-family home, 6,000 KwH per year for a two-
family dwelling unit, and 5,000 KwH per year for a muiti-family dweilling unit and mobile home. Energy use for
domestic hot water production assumed included in the space heating and/or electric usage data. “Wood” heat in-
cludes hoth cord wood and wood pellet fuel; for simplicity, quantities and cost are presented using only wood pellet
data.

Trends evident in the LEAP projections (Figure 2) include a large-scale reduction in total energy use
driven by conservation and efficiency, an increased reliance on electricity and liguid biofuels (such as
biodiesel), and a larger share of remaining energy use from renewable wood products (cord wood and
wood pellets). Under this LEAP scenario, these changes result from development of much more effi-
cient buildings, through construction that meets or exceeds energy codes and weatherization of exist-
ing buildings, and greater reliance on electricity and liquid biofuels for home heating and cooling in the
residential sector {as well as in the transportation sector, discussed later in this chapter).

The transitian in home heating anticipated by the LEAP model is dramatic; by 2050 oil will have
been phased out as a heating fuel and propane use will have been reduced by about 70 percent. ineffi-
cient electric resistance heating systems also will be phased out, but efficient air source heat pumps,
and some geothermal source heat pumps for new construction, will become a primary heating and
cooling technology used in over 40 percent of the town’s housing units. Heat pumps represent a partic-
ularly valuable technology because they are powered by electricity that can be generated from renewa-
ble sources such as sclar, wind, and hydro. Existing houses and apartments also can be converted rela-
tively easily, and at moderate cost, from fossil fuel based heating systems to heat pumps. Heat pumps
may need to be supplemented with alternative heating systems in extremely cold weather, but when
combined with thorough weatherization, heat pumps can provide for most of a residential building's

heat load.
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Another fuel that may contribute to a relatively straightforward transition away from oil and pro-
pane based heating systems is biodiesel—with similar properties to petroleum diesel, but produced
from oil crops such as canola, sunflower, and even algae. While efficiencies in production technologies
are needed to make these fuels affordable and to meet renewahle standards, once developed {an as-
sumption built into this LEAP scenario), biodiesel powered furnaces and boilers can take advantage of
existing fuel delivery infrastructure and in-home ductwork and plumbing,

Vermont has an abundant supply of wood that can be used for space heating. The LEAP scenarios
project an increased reliance on wood as a thermal energy source for the residential sector, even
though the total amount of wood energy use declines slightly (attributable to building efficiency
improvements). The use of wood pellets, produced in or near the region, is expected to expand signifi-
cantly, either as a primary home heating fuel or as a cold-weather supplement to air saurce heat
pumps. Larger multifamily residential buildings and residential complexes such as apartment/
candominium developments, dormitaries, and even mobile home parks may convert to pellet or wood-
chip based heating systems. A recent example of this efficient and renewable energy based residential
“district heating” is the replacement of 29 oil-burning boilers at the 104 unit Applegate Apartment
complex with a single efficient biomass boiler (together with major weatherization improvements to
the buildings).

Commercial and Industrial Energy Demand

Bennington is an important center of business activity in sauthwestern Vermont so it is not
surprising that energy consumption in those sectors is substantial. Annual expenditures on energy in
the local commercial and industrial sectors are estimated to approach $30 million (Table 4). In addi-
tion to on-site energy use, many businesses rely on shipments of raw materials to their facitities, ex-
ports of finished products to markets, and/or transportation of people to the region and to their

Table 4. Estimated commercial and manufacturing building energy consumption, Bennington, Vermont.

Estimated Floor Area Annual Electricity Annual Qil/Gas
(square feet) (1} Consumption {(KwH) {(2)  Consumption {gallons) (2)
Manufacturing 1,234,000
Commercial 4,721,624
Total Consumption 89,957,000 5,404,216
Cost Factor {3) 50.15/KwH $3.00/gallon
Total Cost 513,493,550 516,216,390

{1) Floor area estimates were computed by multiplying the number of employees in each sector (2010 Vermont
Department of Labor Covered Employment data) by 766 square feet {US EPA estimate of average commer-
cial/industrial floor space per employee).

{2) Total manufacturing sector energy consumption was calculated by multiplying total floor area by 450,000
Btu/square foot {average of low and high estimates for various types of industries—data developed by
E Source Companies, LLC “Managing Energy Costs in Manufacturing Facilities). Total commercial sector
energy consumption was calculated by multiplying total floor area by 90,500 Btu/square foot {average for all
commercial uses, US Energy Information Administration}. For Qil and LP gas were combined for the analysis
and Btu content used in the calculations {125,000 Btu/gallon is an average weighted slightly toward the Btu
content of oil.

(3) Electricity consumption data obtained from Efficiency Vermaont, based on actual metered usage. A cost fac-
tor of $0.15 was used to be consistent with the residential rate, although varying commercial rates apply.
Because ofl and gas were combined, a conservative cost factor of $3.00 was used in the calculations.

5
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use by approximately 50% while saving the town over 20% on its streetlighting bill. The electric distri-
bution company, Green Mountain Power, also benefits because it achieves comparable savings on the
amount of electricity it must purchase.

Public Schoaols

The Bennington School District maintains three public elementary schools in town and the Mount
Anthony Union District maintains the local pubiic middle school and high school. The schools are of
varying age and the relative energy efficiency of each is partially attributable to the original
design and construction of the buildings (Table 7). Each of the schools has participated in at least one
Efficiency Vermont and/or Vermont School Energy Management Program review, and a number of effi-
ciency improvements have been implemented in the past, with major improvement projects being
completed at the three elementary schools this year (summer of 2017). The transportation section of
this plan considers the energy and health related benefits of walking, bicycling, carpooling, and use of
school buses rather than personal vehicies.

Table 7. Recent annual energy use at Bennington’s public schools {prior to current efficiency upgrades},
Qil Oil Cost Woodchips Woodchip  Electricity  Flectricity Propane  Propane
School Cost Total Cost
(gallons) (Tons) Cost (KWH) {gallons) Cost
Bennington
g 21,000 467,059 - - 180,000 $35,302 - - $102,361
Elementary
Maolby Stark 14,000 554,238 - - 380,000 459,911 - - $114,149
Manument 9,000 $29,250 - - 120,000 $19,429 . - - 548,679
MAUMS 13,000 343,137 810 $52,555 958,000 $114,476 3,500 $5,100 5215,268
MAUHS 20,000 576,590 1,180 $65,924 1,600,000 $185,686 6,900  $11,843 $340,043
Total 77,000 $270,274 1,910 $118,479 3,118,120 $414,804 10,400 $16,943 $820,500
Notes :
Square feet of floor space in each school: Bennington Elementary—41,200; Molly Stark—a52,000;
Monument—24,000; MAUMS—150,000; MAUTS 225,000.
Fuel and electricity consumption data obtained from the facilities director for each school district; in some cases
consumption was averaged over more than one year, Cost data was obtained from annual reports using actual
expenses.

One of the most obvious differences between the schools has been the cost of heating the build-
ings. The three elementary schools are older than the middle school and high school, and the
elementary schools have relied solely on oil for space heating. The secondary schools, on the other
hand, each derive a significant portion of their heat from wood chip {(biomass) based boilers that
greatly reduce the utilization of more expensive heating oil. Annual heating costs at both the middle
school and high school average approximately $0.63 per square foot, while annual heating costs at the
elementary schools have ranged from $1.04 per square foot at Molly Stark to $1.63 per square foot at
Bennington Elementary,

All of the schools have benefited from some lighting system upgrades, with older interior _
fluorescent lights being replaced with energy-saving T-5 and T-8 lights, and inefficient exterior flood-
lights replaced with highly efficient LED lights. Estimated energy savings from these upgrades amount-
ed to 153,000 KwWH, and $25,000, annually between the three elementary schools and an additional

10
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VERMONT COMMUNITY DEVELOPMENT PROGRAM RESOLUTION FOR SINGLE APPLICANT
Grant Application

RESOLUTION FOR VCDP GRANT APPLICATION AUTHORITY

Single Applicant
WHEREAS, the TOWn of Bennington (hereinafter "Applicant") is applying for a Grant under
the Vermont Community Development Program _VCDP planning grant (PG) for Shires Housing merger : and

WHEREAS, it is necessary that an application be made and agreements be entered into with the State of Vermont.

Now, THEREFORE, BE IT RESOLVED as follows:

1. that Applicant possesses the legal authority as defined in the State Act [10 VSA §683(8)] to apply for the grant
and to administer the program; and

2. that Applicant apply for a grant under the terms and conditions of said program and agree hereby to enter into
Certifications and Assurances there of; and

3. the Applicant has a duly adopted and current Municipal Plan from October 6,2015  (Date Adopted) and that
the project is consistent with said plan; and

4. the Applicant has received documentation from the Regional Planning Commission that the project is
consistent with the “Regional Plan; and

5. that Shannon Barsotti is hereby authorized to be Contact Person and as such to

provide, on behalf of Applicant, all documents and information necessary for the completion of said
application and to provide such coordination as may be necessary for said application; and

6. that (Name) Stuart Hurd Title Bennington Town Manager who is either

the Chief Executive Officer (CEO), as defined by 10 VSA §683(8), or is the Town Manager, the City
Manager, or the Town Administrator, is hereby designated to serve as the Municipal Authorizing Official
(MAO) for the Grants Management On-line System, Intelligrants; and

7.  that it is understood that, if the application is funded, the receipt of CDBG funds, as federal funds passed
through the State of Vermont, may require that an audit of the Applicant be conducted under the provisions of
the Single Audit Act, as amended, and that CDBG funds may be used to fund only a limited portion of the
audit cost.

Passed this_ 2 _ day of ‘A%st.

LE;? :ZTI BODY
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The above resolution is a true and correct copy o the resolution as adopted at a meeting of the Legislative Body
held on the ZJQ day of /:g[ 55[ ASE /4 and duly filed in my office.
IN WITNESS WHEREOF, I hereunto set my hand this ¢ day of 4 WSt ZﬂZL/

Cossandra Backeain M AL
Clerk Signature

July 2023 Agency of Commerce and Community Development
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VERMONT COMMUNITY DEVELOPMENT PROGRAMRESOLUTION FOR SINGLE APPLICANT
Grant Application

RESOLUTION FOR VCDP GRANT APPLICATION AUTHORITY

Single Applicant
WHEREAS, the ’)O WA ot B{{/M riing /DVI (hereinafter "Applicant") is applying for a Grant under

the Vermont Comninity Development Program; and
WHEREAS, it is necessary that an application be made and agreements be entered into with the State of Vermont,

Now, THEREFORE, BE IT RESOLVED ag follows:

1. that Applicant possesses the legal authority as defined in the State Act [10 VSA §683(8)] to apply for the grant
and to adminisier the program; and

2. that Applicant apply for a grant under the terms and conditions of said program and agree hereby to enter into
Certifications and Assurances there of;, and

3. the Applicant has a duly adopted and current Municipal Plan ©C'T 2015 (Date Adopted) and that
the project is consistent with said plan; and

4.  the Applicant has received documentation from the Regional Planning Commission that the project is
consistent with the “Regional Plan; and

5. that SM LUt LU Parse H’ { ig hereby authorized to be Contact Person and as such to
provide, on behalf of Applicant, all documents and information necessary for the completion of said
application and to provide such coordination as may be necessary for said application; and

6. that (Name) §ﬁ/¢1r f%u« Title T()W H /L{&L//Lq 'R who is either
the Chief Executive Officer (CEO), as deﬁned by 10 VSA §683(8), or is the TowfYManaget, the City
Manager, or the Town Administrator, is hereby designated to serve as the Authorizing Official (AO) for the
Grants Management On-line System, Intelligrants; and

7. that it is understood that, if the application is funded, the receipt of VCDP funds, as federal funds passed
through the State of Vermont, may require that an audit of the Applicant be conducted under the provisions of
the Single Audit Act, as amended, and that VCDP funds may be used to fund only a limited portion of the
audit cost,

Passed this 2—7'“’1 day of M @ :*(,L ,20'23

LEGISLATIVE Bq\ W
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VW LGALul f} Lo ]

Lo
he above resolution is a true and correct copy of the resolution as adopted at a meeting of the Legislative Body
held on the Z?ﬂ‘ddy of At ,2622, and duly filed in my office.

WITNESS WHEREOFT, I hereunto set my hand this Z”{/day 3!

Agency of Commerce and Community Development
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