


each of the multiple defendants at various points in time. The motion to amend was filed prior to
the close of discovery. Given the liberal allowance of amendments related to information learned
in discovery, the court cannot conclude that the Plaintiffs’ delay in seeking to bring direct claims
against the Third Party Claim Defendants was undue.

As to prejudice, it is noted that the proposed amended complaint does not identify
specific acts of specific proposed defendants as to each of the five claims asserted against them,
but simply makes the same factual allegations against the original Defendants applicable to the
proposed new defendants. In reply to the responses filed by Pinnacle, Ticos, and Zaruma,
Plaintiffs’ counsel focuses on the negligence claim, arguing that the economic loss rule does not
preclude the claim. The court agrees that it would be prejudicial to the proposed new direct
defendants to have to respond to all five of the proposed claims against them based on general
allegations that do not identify the conduct upon which such claims are made as to each.
Plaintiffs’ attorney focuses in the replies on supporting the negligence claim, and has not shown
that the other claims are not futile. None of the newly proposed direct claims are based on clearly
articulated facts as to each proposed defendant; even as to negligence, Plaintiffs have not
submitted a modified form of proposed amended complaint that would limit identify facts
concerning the specific conduct of each on which a negligence claim is based in the manner
required by V.R.C.P. §(a).

Overall, the court concludes that while there is no undue delay, it would be prejudicial for
the proposed Defendants to have to defend against all five claims when only the negligence
claim appears not to be futile. It would be prejudicial to them to have to respond to even the
negligence claim alone without a clear articulation of the facts relied on by Plaintiffs with respect
to each individual Defendant.

For the foregoing reasons, the court grants Plaintiff’s motion in part on the following terms:

1. Plaintiffs may file a second amended complaint not as submitted in Exhibit A, but a revised
version that limits the direct claims against the current Third Party Defendants to a claim of
negligence only and articulates the claims against each in a manner that specifies the conduct and
facts as to that individual party in compliance with V.R.C.P. 8(a).

2. The second amended complaint must be filed within 7 calendar days. The new direct
Defendants shall have 21 days to file answers.

3. By July 1, 2024, the parties to the new direct claims shall file a stipulation to a new pretrial
scheduling order to allow discovery on the new negligence claims only, or, if the parties cannot
agree, by that date they may file their respective proposals for the court to determine the terms of
the order. The goal is to provide for the discovery needed on the new claims only but to have it
completed in time for a jury trial to be scheduled in the fall. An additional mediation session is
not required, but the parties are encouraged to reengage in mediation for the benefits it provides.
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Except as provided in the foregoing paragraphs, the motion is denied.

Electronically signed May 28, 2024 pursuant to V.R.E.F. 9 (d).

Mary Miles Teachout
Superior Judge (Ret.), Specially Assigned
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