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STATE OF VERMONT
BEFORE THE PROFESSIONAL RESPONSIBILITY BOARD

In Re THOMAS MELONE,
PRB File No. 25-120
(Thomas Melone, Respondent)

February 18, 2026

RESPONDENT’S MOTION FOR STAY.
Respondent THOMAS MELONE (“Respondent”) hereby respectfully moves to stay this

case until after the federal courts have issued a final non-appealable decision in Melone v. Hanley
et al., Case 2:26-cv-38 (D. Vt. Filed February 18, 2026). See Exhibit 1. Good cause exists for
such a stay.

First, a stay will avoid motion practice seeking a temporary restraining order and a
preliminary injunction against the Defendants.

Second, the strength of the federal complaint counsels in favor of granting a stay. The
claims made in the federal complaint are “not unfounded in the law.” Richardson v. City of New
York, No. 21-cv-05080 (PAE), 2022 U.S. Dist. LEXIS 102899, 2022 WL 2003340, at *2
(S.D.N.Y. June 6, 2022) (quoting Spencer Trask Software & Info. Servs., LLC v. RPost Int'l Ltd.,
206 F.R.D. 367, 368 (S.D.N.Y. 2002)). The “evidence” for the disciplinary charges against
Plaintiff consists almost entirely of filings in his litigation activity, which is immunized by the
Noerr—Pennington doctrine. The remainder of the evidence consists of comments filed with a
Vermont Legislative committee regarding a bill under consideration by said committee, or
communications with elected government officials, also immunized by Noerr-Pennington. The
Noerr-Pennington doctrine extends to “all petitioning activity,” including “concerted efforts
incident to litigation, such as pre-litigation threat letters and settlement offers.” Singh v. NYCTL
2009-A4 Tr., 683 F. App'x 76, 77 (2d Cir. 2017) (quoting Primetime 24 Joint Venture v. Nat’l
Broad., Co., 219 F.3d 92, 100 (2d Cir. 2000). Excepted from the doctrine, however, is “sham

litigation” that is both “objectively baseless” and “intended to cause harm to the defendant



‘through the use of the governmental process.”” T.F.T.F. Cap. Corp. v. Marcus Dairy, Inc., 312
F.3d 90, 93 (2d Cir. 2002) (quotation marks, brackets, emphasis, and citation omitted). Neither
factor of the exception to Noerr-Pennington applies here. The Noerr—Pennington doctrine
“safeguards the First Amendment ‘right to petition the government for a redress of grievances,’
U.S. Const. amend. I, by immunizing citizens from the liability that may attend the exercise of that
right.” Waugh Chapel S., LLC v. United Food & Com. Workers Union Loc. 27,728 F.3d 354, 362
(4th Cir. 2013). Because Noerr—Pennington extends to all departments of the government, all of
Plaintiff’s statements are protected. Cal. Motor Transp. Co., 404 U.S. at 510-11 (“Certainly the
right to petition extends to all departments of the Government. The right of access to the courts is
indeed but one aspect of the right of petition.”).

Third, if the federal courts grant the relief requested in the federal complaint, it would
dispose of this entire case.

Fourth, there is no prejudice that would result from a stay. The Plaintiff does not represent
third party clients so there is no need to plow ahead in this case.

Fifth, the failure to stay this case pending the federal case would be further confirmation
of the claims made in the federal complaint, i.e., that this case is being used to retaliate against
Plaintiff for his various litigation involving one of Vermont’s legal elite—Attorney Merrill Bent,
who is the chair of the Judicial Conduct Board and frequent legal counsel to the Town of
Bennington, Vermont.

CONCLUSION

For the reasons stated above, Plaintiff respectfully requests that this case be stayed.

Dated: February 18, 2026 Respectfully submitted,

THE PLAINTIFF,
/s/Thomas Melone

Thomas Melone

601 S Ocean Blvd.

Delray Beach, FL 33483

Phone: (212) 681-1120

Email: Thomas.Melone@AllcoUS.com
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UNITED STATES DISTRICT COURT
DISTRICT OF VERMONT
THOMAS MELONE, Case No. 2:26-cv-38
Plaintiff,
V.

MICHAEL F. HANLEY, CAROLYN ANDERSON in her
capacity of Chair of the Vermont Professional
Responsibility Board, and JON ALEXANDER in his
official capacity of Disciplinary Counsel of the Vermont
Professional Responsibility Board, JANE DOE,
ALEXANDER SHRIVER and BRIAN BANNON in their
official capacities as members of Hearing Panel assigned to
PRB Case 120-2025,

Defendants.

COMPLAINT FOR CIVIL RIGHTS VIOLATIONS,
INJUNCTIVE RELIEF AND DECLARATORY JUDGMENT

THOMAS MELONE (the “Plaintiff”) by way of complaint against MICHAEL F.

HANLEY, CAROLYN ANDERSON in her capacity of Chair of the Vermont Professional
Responsibility Board (“PRB”), and JON ALEXANDER in his official capacity of Disciplinary
Counsel of the PRB and JANE DOE, ALEXANDER SHRIVER and BRIAN BANNON in their
official capacities as members of Hearing Panel assigned to PRB Case 120-2025 respectfully files
this complaint and states as follows in support thereof.

NATURE OF THE ACTION

1. Plaintiff brings this suit to stop the ongoing blatant violation of his First, Fifth and
Fourteenth Amendment rights by the Defendants.

2. Plaintiff alleges that the bar disciplinary machinery is being used to retaliate against
Plaintiff for his various litigation involving one of Vermont’s legal elite—Attorney Merrill Bent,
who is the chair of the Judicial Conduct Board and frequent legal counsel to the Town of
Bennington, Vermont (the “Town”). Shortly after Plaintiff publicly disclosed governmental

malfeasance of the Town and Ms. Bent’s firm’s potential role in it during a First Amendment-
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protected filing in an ongoing adversarial proceeding, Attorney Merrill Bent filed a bar disciplinary
complaint against Plaintiff, putting the bar disciplinary machinery in action in order to retaliate
against Plaintiff and to chill the exercise of his First Amendment rights. Plaintiff seeks prospective
injunctive relief to stop the blatant and extraordinary violation of Plaintiffs’ First, Fifth and
Fourteenth Amendment rights by the Defendants.

3. The First Amendment to the U.S. Constitution states that “Congress shall make no
law ... abridging the freedom of speech, ... or the right of the people peaceably to assemble, and
to petition the Government for a redress of grievances.” The provisions of the First Amendment
were made applicable to the State of Vermont by virtue of adoption of the Fourteenth Amendment.

4. Any state effort to single out such speech and right to petition for sanction is a
content-based and viewpoint-based speech restriction and is subject to the strictest of First
Amendment scrutiny. lancu v. Brunetti, 139 S. Ct. 2294 (2019); Matal v. Tam, 137 S. Ct. 1744
(2017). Such speech and petition restrictions will survive First Amendment scrutiny only if the
government can demonstrate that the restriction serves a compelling state interest in a narrowly
tailored manner.

5. The First Amendment analysis does not change simply because the speech
restriction is imposed on a lawyer. Speech and the right to petition is not subject to decreased
constitutional protection simply because it is spoken by a lawyer in a setting “related to the practice
of law.” The Supreme Court held in Nat’l Inst. of Family and Life Advocates v. Becerra, 138 S.
Ct. 2361 (2018), that the First Amendment protects “professional speech” just as fully as speech
by nonprofessionals.

6. The Defendants’ “evidence” for the disciplinary charges against Plaintiff consists
almost entirely of filings in his litigation activity, which is immunized by the Noerr—Pennington
doctrine. The remainder of the evidence consists of comments filed with a Vermont Legislative
committee regarding a bill under consideration by said committee, or communications with elected
government officials, also immunized by Noerr-Pennington.

7. The Noerr-Pennington doctrine has been extended to “all petitioning activity,”

2
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including “concerted efforts incident to litigation, such as pre-litigation threat letters and settlement
offers.” Singh v. NYCTL 2009-A Tr., 683 F. App'x 76, 77 (2d Cir. 2017) (quoting Primetime 24
Joint Venture v. Nat’l Broad., Co., 219 F.3d 92, 100 (2d Cir. 2000). Excepted from the doctrine,
however, is “sham litigation” that is both “objectively baseless” and “intended to cause harm to
the defendant ‘through the use of the governmental process.”” T.F.T.F. Cap. Corp. v. Marcus
Dairy, Inc., 312 F.3d 90, 93 (2d Cir. 2002) (quotation marks, brackets, emphasis, and citation
omitted); see Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 513 (1972)
(“Misrepresentations, condoned in the political arena, are not immunized when used in the
adjudicatory process.”); cf- Hartman v. Great Seneca Fin. Corp., 569 F.3d 606, 616 (6th Cir. 2009)
(“[TThe Petition Clause protects legitimate petitioning but not sham petitions, baseless litigation,
or petitions containing ‘intentional and reckless falsehoods,’ (quoting McDonald v. Smith, 472
U.S. 479, 484, 105 S. Ct. 2787 (1985)). The Noerr—Pennington doctrine “safeguards the First
Amendment ‘right to petition the government for a redress of grievances,” U.S. Const. amend. 1,
by immunizing citizens from the liability that may attend the exercise of that right.” Waugh Chapel
S., LLC v. United Food & Com. Workers Union Loc. 27, 728 F.3d 354, 362 (4th Cir. 2013).
Because Noerr—Pennington extends to all departments of the government, all of Plaintiff’s
statements are protected. Cal. Motor Transp. Co., 404 U.S. at 510-11 (“Certainly the right to
petition extends to all departments of the Government. The right of access to the courts is indeed
but one aspect of the right of petition.”).

8. None of Plaintiff’s litigation activity is “sham litigation.” None of Plaintiff’s
litigation activity is both “objectively baseless” and “intended to cause harm to [anyone] ‘through
the use of the governmental process.’”” Defendants’ malice and ill-motives are demonstrated by
the fact that Defendants lacked probable cause to bring any of the charges. Chiaverini v. City of
Napoleon, 602 U.S. 556 (2024). The lack of probable cause is demonstrated infra, and is
overwhelmingly demonstrated with the Defendants’ lead count—Count I—which as described
herein is supported by mounds of evidence showing the Town’s municipal plan expired, there was
an active cover-up to hide that fact, and that, inter alia, official records were unlawfully altered in

3
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furtherance of the cover-up, all to obtain federal funds and other benefits that could not be obtained
without a valid municipal plan in place.
THE FACTS

9. Plaintiff is a Vermont-licensed attorney. Plaintiff is also a licensed attorney in the
States of California, Connecticut, Florida, Massachusetts, New Jersey, New York and
Pennsylvania. Plaintiff has never had a disciplinary complaint filed against him in any of those
jurisdictions. Plaintiff was first admitted to the bar in 1983 in New Jersey.

10.  In his capacity as an attorney at all relevant times, Plaintiff does not represent any
third parties. Plaintiff only represents his own interests.

11.  Plaintiff is a frequent advocate for solar energy, a frequent advocate for challenging
state energy policies, and a frequent litigant. Plaintiff is also a developer, operator and owner of
small solar energy facilities. Two of those small solar facilities that Plaintiff has sought to develop
are located on a 27-acre parcel of land in Bennington, Vermont, which have been in litigation for
the past 13 years and still counting.

12. Those two 2-megawatt solar facilities generated opposition from the Town and
various residents of Bennington. In 2018, Plaintiff and the Town entered into a settlement
agreement in which the Town agreed not to oppose either project. Various residents of Bennington
continued their opposition to the projects, who were successful in having the Vermont Public
Utility Commission (“PUC”) ultimately deny (after having once granted) a certificate of public
good (or “CPG”) needed to build a solar facility. Those denials were without prejudice and on
January 25, 2023, Plaintiff refiled its application for one of the projects (which is PUC docket 23-
0249), and in 2024 re-filed the application with the PUC for the second project (which is PUC
docket 24-3517).

13. To Plaintiff’s surprise, Attorney Merrill Bent (asserting that she was representing
the Town) filed opposition to those petitions for a CPG to build those projects.

14.  Plaintiff filed suit against the Town in this Court, case 2:23-cv-0645-gwc, alleging,
inter alia, a claim for breach of the Town’s obligation under the 2018 settlement agreement not to

4
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oppose the project.

15. In 2025, Plaintiff filed suit against the Town in State court for alleged open meeting
law violations regarding the alleged hiring of Merrill Bent and what Plaintiff alleged were her
unauthorized actions in the PUC against the solar projects that the Town agreed in 2018 not to
oppose.

16.  Ina filing on January 10, 2025, with the PUC (which filing constitutes the entirety
of the Defendants’ evidence to support Count I of the disciplinary charges), Plaintiff exposed
governmental malfeasance of the Town related to the expiration of the Town Plan. See Exhibit 1.
In a subsequent filing with the PUC on January 29, 2025, (which filing relates to Count VI) see
Exhibit 2, Plaintiff disclosed that then Bennington Town Manager, Stuart Hurd, implicated an
attorney in the alleged cover-up involving the expiration of the Bennington Town Plan, where
Stuart Hurd states: “We believe we have sufficient documentation and a legal opinion supporting
our position. It’s not a lie if one believes what one’s saying.” Plaintiff alleges that the alleged legal
opinion was from Merrill Bent’s law firm.>

17.  Plaintiff then brought suit against the Town in this Court (case 2:25-cv-00469-wks)
to declare that the Bennington Town Plan had expired in October 2023. Relatively
contemporaneously with that suit, Plaintiff filed an appeal and a suit in Vermont Superior Court
challenging the Town’s actions and agreement with a private developer regarding a redevelopment

project generally known as the “Benn High” project. See, Exhibit 2 and Exhibit 3, respectively.

18.  Attorney Merrill Bent claimed to be representing the Town in all of those lawsuits.
19.  Vermont regulates the conduct of Vermont-licensed lawyers by means of its Rules

of Professional Conduct (the “Rules”).

! The highlighting on Exhibit 1 and Exhibit 2 was (according to the Adobe Acrobat properties’
function) made by Merrill Bent on May 30, 2025. The bates numbering was applied by the
Defendants.

2 Merrill Bent’s law partner Attorney John Stasny’s recent filing in the PRB case against Plaintiff
strongly implied that the “legal opinion” was in fact given by Merrill Bent or someone in her firm.
See Exhibit 3 at 7 (“Attorney Bent's law firm, Woolmington, Campbell, Bent & Stasny, P.C.
provides general legal services to the Town, and is listed as the Town's law firm year after year as
an exception to the Town's Purchasing Policy.”)

5
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20.  Many of the Rules regulate speech and the right to petition. Many of the Rules are
vague. The consequences of being considered to have violated the Rules can bring severe
punishment, such as disbarment. All of the Rules challenged in this complaint attempt to regulate
Plaintiff’s exercise of his First Amendment rights.  All of the Rules challenged herein impose
content-based and viewpoint-based discrimination against disfavored speech. None of those
challenged rules are supported by a compelling State interest. Nor are any of those challenged
Rules narrowly tailored. All of the Rules challenged herein are vague.

21.  In May 2025, while the various lawsuits noted above were pending, the defendants
Carolyn Anderson and Michael Hanley claim that Ms. Anderson appointed Michael Hanley as
disciplinary counsel to investigate pursuing charges against the Plaintiff in response to Merrill
Bent’s complaint. Permanent Disciplinary Counsel, Defendant Attorney Jon Alexander, recused
himself because he reports directly to Merrill Bent as Chair of the Judicial Conduct Board.

22.  Ms. Anderson’s Linkedin page states that she is Chief Compliance Officer and
Associate General Counsel at Green Mountain Power Corporation (“GMP”). See Exhibit 4. GMP
and Plaintiff have been involved in multiple adversarial litigation and there is active threatened
litigation as well.

23.  Mr. Hanley, a long-time former member and former Chair of the PRB (who was
succeeded by Ms. Anderson in 2022), represents solar developers that are competitors to Plaintiff,
and who stand to potentially benefit from harm to Plaintiff caused by Mr. Hanley.

24.  In Vermont, the attorney disciplinary process is governed by the Vermont Supreme
Court’s Administrative Order (“A.0O.”) No. 9, which established the PRB and the Professional
Responsibility Program. Under A.O. No. 9, disciplinary counsel investigates a complaint and after
such investigation cannot proceed to file formal charges without first obtaining a finding of
probable cause from one of ten hearing panels.

25.  In August 2025, in response to the complaint filed by Merrill Bent, Michael Hanley
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filed a motion for probable cause determination with PRB Hearing Panel #2. See, Exhibit 5. *
The Plaintiff received no prior notice of the presentment of an application for probable cause. The
Plaintiff is not permitted to participate in the process determining whether there exists probable
cause. There is no memorandum or opinion issued by the probable cause hearing panel. There is
no transcript of the proceedings of the probable cause hearing panel.

26.  Mr. Hanley’s motion for probable cause finding was based upon a three-page
affidavit and a two-page memorandum. See, Exhibit 5. Mr. Hanley engaged in judicial deception
of Hearing Panel #2, see infra, and as a result, received a probable cause determination in
September 2025. See, Exhibit 5.

27. There was no probable cause for bringing any of the eight charges that Michael
Hanley presented to Hearing Panel #2.

28.  Later that month, Michael Hanley filed a disciplinary complaint (the “Misconduct
Petition”) against Plaintiff, see Exhibit 6, charging eight counts, all of which were based on
Plaintiff’s First Amendment petitioning activity and exercise of his First Amendment rights to free
speech. All of those counts are based solely on documents Plaintiff filed with, or sent to, a
governmental entity. Count VIII seeks Plaintiff” s disbarment.

29. The Misconduct Petition was assigned to Hearing Panel #1, the members of which

are Defendants Jane Doe,* Alexander Shriver and Brian Bannon.

3 A.0. 9, Rule 13C provides: “Probable Cause Review. Disciplinary counsel’s decision to proceed
with a petition of misconduct shall be reviewed for probable cause by a hearing panel assigned by
the chair of the Board pursuant to a fixed rotation, and such review shall be based upon written
application and affidavit setting forth a factual basis for the charges. If the panel finds probable
cause to believe that a violation has occurred, disciplinary counsel shall present formal charges to
a different hearing panel assigned by the chair of the Board, unless a stipulation to misconduct is
earlier submitted.”

“Mimi Brill recused herself from Hearing Panel #1 on February 12, 2026, in response to a motion
from Michael Hanley due to Mimi Brill engaging in ex parte communications seeking to
independently investigate one of the issues surrounding the Misconduct Petition, i.e., whether
Michael Hanley was validly appointed to his claimed position of substitute disciplinary counsel.
On February 13, 2026, Respondent filed a motion seeking to recuse Alexander Shriver and Brian
Bannon for the same reasons that Mimi Brill recused herself because all of Mimi Brill’s ex parte
investigative communications state that she was acting on behalf of the entire Hearing Panel.

7
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30.  Plaintiff filed various motions with Hearing Panel #1 to have the Misconduct
Petition dismissed. Those were denied. Plaintiff filed three petitions with the Vermont Supreme
Court seeking interlocutory review of the constitutional issues that Plaintiff asserts prevent the
bringing of the counts in the Misconduct Petition, including two appeals from the Hearing Panel
#1 orders that flatly state that no interlocutory appeals of any variety are permitted. The Vermont
Supreme Court dismissed all three petitions. There is no ability in A.O. 9 or otherwise for Plaintiff
to seek interlocutory review of constitutional issues in State court.

31.  Plaintiff seeks declaratory and prospective injunctive relief preventing the
Defendants from taking any further action against Plaintiff based on the Misconduct Petition
because (i) Plaintiff’s speech and petitioning activity targeted by the Defendants is immunized
under the Noerr-Pennington doctrine, (ii) the Misconduct Petition is unlawful retaliation for
Plaintiff’s exercise of his right to petition and his right of free speech under the First Amendment,
(ii1) the Misconduct Petition is brought in bad faith or with ill-motive, (iv) each count of the
Misconduct Petition is not supported by probable cause, thus establishing malice for bringing each
count, (v) each count is based upon Rules that are unconstitutionally vague, and (vi) each count is
based upon a content-based and viewpoint-based discrimination against disfavored speech that
violates the First Amendment.

32.  Michael Hanley has additionally violated Plaintiff’s due process rights by engaging
in judicial deception in order to obtain a probable cause finding. Plaintiff seeks declaratory and
prospective injunctive relief preventing the Defendants from taking any further action against
Plaintiff based on the Misconduct Petition because the injury suffered by Plaintiff from Michael
Hanley’s judicial deception is still being felt by Plaintiff. In other words, it is an ongoing injury
and Plaintiff seeks prospective relief enjoining all future action by the Defendants against Plaintiff
that would not have been able to, or would not be able to, be properly taken under A.O. 9 without
the finding of probable cause that was obtained by Michael Hanley’s judicial deception.

33.  Plaintiff also now reasonably fears that he may be sanctioned for the sorts of speech

and petitioning in the future.
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34.  Plaintiff also now reasonably fears that the Defendants may attempt to charge him
with additional alleged violations of the Rules based upon the future exercise of his First
Amendment rights to petition and to free speech. In fact, in a recent filing, Mr. Hanley did just
that—he introduced the prospect of bringing more charges against Plaintiff because he does not
like Plaintiff exercising his right to defend himself and his exercising rights under the Vermont
Rules of Civil Procedure. See, Exhibit 7. In his filing of February 11, 2026, Mr. Hanley makes the
following accusation: “Mr. Melone has obstructed these proceedings and blatantly violated his
obligation to cooperate with the disciplinary process.” In other words, Mr. Hanley views Plaintiff
raising issues regarding the process and constitutional issues multiple times now as an additional
violation of the Rules of conduct that he can then pile on top of the existing 8 charges based solely
on Plaintiff’s exercise of my First Amendment rights. Mr. Hanley makes the overt threat to file
additional charges the day before Mimi Brill, the chair of the Hearing Panel #1, recused herself as
the result of a motion filed by Mr. Hanley related to alleged violations by Ms. Brill of Rule 2.9(A)
and Rule 2.9(C) of the Code the Vermont Code of Judicial Conduct (Vt. A.O. 10).

35.  Accordingly, Plaintiff has chilled and must continue to chill his speech and
petitioning activity in order to avoid being subject to bar disciplinary proceedings and bar sanctions
in the future. That is precisely the result that the Defendants (and Ms. Bent) sought to achieve
even if the Misconduct Petition lacked probable cause (which it did and still does), and even if the
Plaintiff was cleared of all charges. In other words, the evil, harm and ongoing harm that the
Defendants have caused the Plaintiff is chilling of his First Amendment rights in order to avoid
the possibility of future attempts to punish Plaintiff.

36.  Defendants’ blatant violation of Plaintiff’s First Amendment rights and
Defendants’ blatant retaliation for immunized petitioning activity, has caused, and still causes,

concrete injury to Plaintiff. Plaintiff has been and continues to suffer injury because the

5 See,“CONFLICT DISCIPLINARY COUNSEL’S REPLY TO THOMAS MELONE’S
“RESPONSE” TO CONFLICT DISCIPLINARY COUNSEL’S MOTION FOR THE RECUSAL
OF THE HEARING PANEL CHAIR,” at 5-6 (February 11, 2026).

9
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Defendants’ violations of Plaintiff’s constitutional rights have, inter alia, caused him and continue
to cause him to divert his time to the Misconduct Petition, which in turn harms him in both his
personal life and his business activities.

37.  Plaintiff has been and continues to suffer injury because the Defendants’ violations
of Plaintiff’s constitutional rights have, infer alia, caused him and continue to cause him to live
with the ongoing ordeal of Misconduct Petition proceedings.

38.  Plaintiff has been and continues to suffer injury because the Defendants’ violations
of Plaintiff’s constitutional rights have, inter alia, caused him and continue to cause him the
embarrassment of the Misconduct Petition.

39.  Plaintiff has been and continues to suffer injury because the Defendants’ violations
of Plaintiff’s constitutional rights have, inter alia, caused him and continue to cause him to live in
a continuing state of anxiety with respect to the Misconduct Petition and the future prospective of
additional charges from statements within and without the Misconduct Petition proceedings.

40.  Plaintiff has been and continues to suffer injury because the Defendants’ violations
of Plaintiff’s constitutional rights have, infer alia, caused him and continue to cause him to chill
his petitioning activities and his speech.

41.  In order to redress the injuries that Plaintiff has suffered and continues to suffer
from Defendants’ unlawful actions, including, without limitation, removing the chilling effect hat
Defendants’ blatant attack on the exercise of his First Amendment rights has had, and continues
to have, and remedy the ongoing threat to Plaintiff of future disciplinary charges being brought,
Plaintiff seeks (1) a declaration from this Court invalidating certain of the Rules as violating
Plaintiff’s First, Fifth and Fourteenth Amendment rights, and enjoining those Rules, (2) a
declaration from this Court that Plaintiff’s speech and petitioning activity targeted by the
Defendants is immunized under the Noerr-Pennington doctrine and (3) an injunction enjoining the
Defendants from taking any further action in PRB case no. 120-2025 against Plaintiff.

42. Among other things, this civil rights action seeks a declaration that Rules 3.1,
3.3(a)(1), 3.5(d), 4.2, 4.4(a), 4.5, and 8.4(d) on their face and as applied violate the First and Fifth

10
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Amendment (as incorporated through the Fourteenth Amendment), and an injunction preventing
enforcement of those Rules.

43.  Plaintiff also contends that the PRB proceedings were initiated by Ms. Bent and
Mr. Hanley with, and are animated by, a retaliatory, harassing, or other illegitimate motive. Both
the circumstances under which this proceeding was initiated and the lack of merit in the counts of
the Misconduct Petition support the Plaintiff’s claim of retaliatory, harassing, or other illegitimate
motive.

44.  Plaintiff has suffered and will continue to suffer irreparable harm by virtue of the
Defendants’ violation of the Plaintiff’s rights under the First, Fifth and Fourteenth Amendments
because inter alia (i) Plaintiff will continue to have to divert his time to the Misconduct Petition,
which in turn harms him in both his personal life and his business activities, resulting in lost time
spent with family and lost economic opportunities, (ii) Plaintiff will continue to have to live with
the ongoing ordeal of Misconduct Petition proceedings, (iii) Plaintiff will continue to live with the
embarrassment of the Misconduct Petition, (iv) Plaintiff will continue to live in a continuing state
of anxiety with respect to the Misconduct Petition and the future prospective of additional charges
from statements within and without the Misconduct Petition proceedings, (v) Plaintiff will
continue to have to chill his petitioning activities and his speech and (vi) Plaintiff also now
reasonably fears that he may be sanctioned for the sorts of speech and petitioning in the future.

45.  Plaintiff is without any adequate remedy at law and no opportunity for
compensation by the Defendants for the Defendants’ violation of the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments.

46. A ruling in Plaintiff’s favor, declaring the challenged regulatory actions void and
unlawful, would redress those injuries by (i) eliminating Plaintiff’s need to divert his time to the
Misconduct Petition, which in turn would allow him in his personal life to have more opportunities
to spend time with his family and would in his business activities allow him more time to benefit
from increased economic opportunities, (ii) eliminating the Plaintiff’s need to have to live with the
ongoing ordeal of Misconduct Petition proceedings, (iii) eliminating the Plaintiff continuing to

11
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live with the embarrassment of the Misconduct Petition, (iv) eliminating the Plaintiff continuing
to live in a continuing state of anxiety with respect to the Misconduct Petition and the future
prospective of additional charges from statements within and without the Misconduct Petition
proceedings, (v) eliminating the Plaintiff ongoing need to chill his petitioning activities and his
speech and (vi) eliminating Plaintiff’s reasonable fears that he may be sanctioned for the sorts of
speech and petitioning in the future.

47.  Ifthe Defendants’ unlawful regulatory actions are nullified, then the Plaintiff would
have decreased costs, increased likelihood of economic opportunities, a decrease in the risk of
losses to Plaintiff, an increased likelihood of the opportunity to exercise his rights to free speech

and petition.

No Probable Cause Exists Or Existed To Support Any Count. Hanley Engaged In
Judicial Deception To Obtain A Finding Of Probable Cause.

48.  Mr. Hanley did not have probable cause for each of the charges and engaged in
misconduct and judicial deception in order to obtain the finding of probable cause. “‘Judicial

299

deception’ consists of either ‘deliberate omission or affirmative misrepresentation.’” Scanlon v.
Cty. of L.A., 92 F.4th 781, 799 (9th Cir. 2024) (internal citations omitted). “By reporting less than
the total story, an affiant can manipulate the inferences a magistrate will draw and denude the
probable cause requirement of all real meaning.” /d. (internal quotations and citations omitted).
“Even otherwise true observations made misleading by the omission of facts that are not
themselves material may result in an affidavit that, considered as a whole, is materially
misleading.” Id.

49. Mr. Hanley engaged in professional misconduct by misrepresenting the facts and

the law to the probable cause hearing panel by his statements and his omissions. In doing so he

further violated Respondent’s Fifth and Fourteenth Amendment due process rights.®

6 Scanlon v. Cty. of L.A., 92 F.4th 781, 799 (9th Cir. 2024):

“Judicial deception” consists of either “deliberate omission or affirmative
misrepresentation.” Id. at 801 n.3. A statement can also be misleading if, although
technically true, it has been so wrenched from its context that the judicial officer will

12
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50.  Mr. Hanley’s judicial deception and violation of the rules of conduct began with
his purported definition of what constitutes “probable cause.” For his purported definition he cited
a case from Maryland. See Exhibit 5. But the leading case on the definition of probable cause
comes from the Vermont Supreme Court, which Mr. Hanley knows or should have known.
Probable cause is examined on a count-by-count basis. Chiaverini v. City of Napoleon, 602 U.S.
556 (2024).

51. The term “probable cause” has been stated by the Vermont Supreme Court “to refer
to ‘a state of facts and circumstances as would lead a careful and conscientious man to believe’
that a violation had taken place.” Diamond v. Vickrey, 134 Vt. 585, 590 (1976) (internal citations
omitted.) Mr. Hanley did not inform the probable cause hearing panel of the true “state of facts
and circumstances.” Mr. Hanley was not a “careful and conscientious man” in performing his
investigation or in his presentation to the probable cause hearing panel.

52. Mr. Hanley’s affidavit in support of his motion for a probable cause finding
similarly is chock full of deliberate omissions and/or affirmative misrepresentations. Mr. Hanley’s
affidavit consists of eleven numbered paragraphs. Only one paragraph—paragraph 11—contains
anything vaguely resembling allegations of facts. But none set “forth a factual basis for the
charges.” A.O. 9, Rule 13C. Paragraph 11 only states Mr. Hanley’s expectations: “I expect to prove
by clear and convincing evidence that on multiple occasions over a period of years the Respondent

Thomas Melone violated rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, and 8.4(d)” of the

not comprehend how it fits into the larger puzzle. For example, a statement uttered
jokingly or sarcastically will be understood by those present one way but,
when reproduced on the written page and read out of context, the statement may be
understood to mean the opposite of what was said. In such a case, “the officer [has]
omitted facts required to prevent technically true statements in the affidavit from being
misleading.” Ewing v. City of Stockton, 588 F.3d 1218, 1224 (9th Cir. 2009). Even
otherwise true observations made misleading by the omission of facts that are not
themselves material may result in an affidavit that, considered as a whole, is materially
misleading. “[Bly reporting less than the total story, an affiant can manipulate the
inferences a magistrate will draw . . . . [and] denude the probable cause requirement
of all real meaning.” Liston v. Cnty. of Riverside, 120 F.3d 965, 973 (9th Cir. 1997)
(internal quotation marks and citations omitted).
73.1 (Meritorious Claims and Contentions) “A lawyer shall not bring or defend a proceeding, or
assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not
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Vermont Rules of Professional Conduct by ...”

53.  Mr. Hanley’s statement of his expectations is then followed by lettered
subparagraphs that at best could be characterized as a disconnected jumble or mash-up at listing
the reasons for his expectations. His jumbling, however, makes it impossible for any neutral
hearing panel or magistrate to unjumble what facts purportedly support what charges. Because
probable cause is examined on a count-by-count basis, Chiaverini v. City of Napoleon, 602 U.S.
556 (2024), Mr. Hanley’s jumble prevents any count-by-count analysis by a neutral hearing panel
or magistrate. That, in turn, renders his affidavit on its face deliberately misleading and invalid,
thus denuding the probable cause requirement of all real meaning.

54.  Mr. Hanley’s misrepresentations and omissions continue with his failure to attach
any actual evidence, i.e.,, documents, for a neutral hearing panel or magistrate. Mr. Hanley’s
charges are based only on documents. Yet he fails to attach a single one to his affidavit. That

failure makes it impossible for any neutral hearing panel or magistrate to make an independent

frivolous, which includes a good faith argument for an extension, modification or reversal of
existing law.”

3.3(a)(1) (Candor Toward the Tribunal) “(a) A lawyer shall not knowingly: (1) make a false
statement of fact or law to a tribunal or fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer.”

3.5(d) (Impartiality and Decorum of the Tribunal) “A lawyer shall not:.... (d) engage in
undignified or discourteous conduct which is degrading or disrupting to a tribunal.”

4.2 (Communication with Person Represented by Counsel) “In representing a client, a lawyer shall
not communicate about the subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer
or is authorized to do so by law or a court order.”

4.3 (Dealing with Unrepresented Person) “In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the
lawyer knows or reasonably should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than
the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of
such a person are or have a reasonable possibility of being in conflict with the interests of the
client.”

4.4(a) (Respect for Rights of Third Persons) “(a) In representing a client, a lawyer shall not use
means that have no substantial purpose other than to embarrass, delay, or burden a third person, or
use methods of obtaining evidence that violate the legal rights of such a person.”

4.5 (Threatening Criminal Prosecution) “A lawyer shall not present, participate in presenting, or
threaten to present criminal charges in order to obtain an advantage in a civil matter.”

8.4(d) (Misconduct) “It is professional misconduct for a lawyer to: (d) engage in conduct that is
prejudicial to the administration of justice.”

14
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determination of whether there are facts that support each count and what facts support each
individual count. That failure also makes it impossible for any neutral hearing panel or magistrate
to make an independent determination of the basis for Mr. Hanley’s characterization of his asserted
expectations, denuding the probable cause requirement of all real meaning. What remains is
simply a regurgitation of allegations by Mr. Hanley without the presentation of any evidence.

55. Mr. Hanley also failed to disclose that his “evidence” for the disciplinary charges
against Plaintiff consists almost entirely of filings in Plaintiff’s litigation activity, which is
immunized by the Noerr—Pennington doctrine.

56.  Mr. Hanley’s misrepresentations and omissions continue in paragraph 1la.
Paragraph 11a does not accurately reflect what was stated and is deliberately misleading. Mr.
Hanley’s Count I alleges that the January 10 Comments, see Exhibit 1, contained “false statements
of law and fact” and that such statements allegedly resulted in multiple Rule violations as set forth
in Count I. In order prove a claimed violation of Vermont Rule 3.3(a)(1), Mr. Hanley must prove
with clear and convincing evidence with respect to each statement that (1) the identified statement
was in fact false, (2) Plaintiff knew the statement was in fact false,® and (3) the statement was
made by Plaintiff in “representing a client in the proceedings of a tribunal.” Rule 3.3 Comment
[1]. His alleged violation of Rule 3.5(d) is derivative of the alleged Rule 3.3(a)(1) violation. The
basis on which he claims certain (still not specifically identified) statements were false is based
solely on the fact that Plaintiff “never filed a complaint in any court alleging RICO violations by
the Town of Bennington,” which ties into his statement that in his view civil RICO does not at all
apply to the Town and its officials. In other words, he has no evidence at all, nor did he ask to see
Plaintiff’s evidence during Mr. Hanley’s alleged investigation. Said another way, Michael Hanley
is alleging that Plaintiff’s statements regarding the Town’s malfeasance are untrue based solely on

the fact that Plaintiff never filed a lawsuit based on such activities.

§ Vt. RPC 1.0(f) (““Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in
question.”)
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57. There was only one filing related to paragraph 11a’s embellished characterization.
That occurred on January 10, 2025, see Exhibit 1. The deliberately inaccurate use of the plural of
filing in Mr. Hanley’s memorandum to the probable cause hearing panel manipulates the
inferences that he is pushing the probable cause hearing panel to draw. Second, as clearly stated
in that January 10 filing, Plaintiff stated that the members of the Select Board (other than two)
were engaged in “multi-faceted conspiracy to cover up” the expiration of the Town Plan.” No
allegations against any specific person or the Town were made with respect to the “forgery,”
“counterfeiting,” filing of “false certifications to the state and federal government in violation of

criminal statutes” or “false statement with the [Public Utility] Commission.” !

Only the “cover-
up” of the expiration of the Town Plan was specifically alleged against the members of the Select
Board (other than two).

58.  Buteven if they were made, Mr. Hanley had access to all the information available
from Plaintiff that establishes that the Town Plan expired,'' and that no valid Town Plan meant
forgery and counterfeiting when official documents are altered, which they were as shown in
RESPONDENT’S REPLY TO MR. HANLEY’S OBJECTION TO RESPONDENT’S MOTION TO
REVISE filed January 12, 2026, in PRB 120-2025 (the “Reply”)). See Exhibit 9.1 All of this
information Mr. Hanley deliberately failed to disclose to the probable cause hearing panel thus

denuding the probable cause requirement of all real meaning and violating Respondent’s

constitutional due process rights.

? See, Exh. 1, para. 6 (“cover-up conspiracy includes all of the Select Board members but the two
aforementioned and other Does and has resulted, inter alia, in the Town fraudulently obtaining
grants from various entities, including federal funds, all of which require a Town Plan to be in
effect.”)

10 See Exh. 1, para. 7 (“The cover up and overt acts include the forgery, counterfeiting and
publication of official town and regional documents in violation of 13 V.S.A §1801 and §1802 and
the submission of false certifications to the State and Federal government in violation of 13 V.S.A.
§2002 and 32 V.S.A §631(a)(9).”) See also id. (“The cover-up also includes filing false statements
with the Commission that are based upon the existence of a Town Plan, but for which the Town
knows does not exist and has not existed since October 6, 2023.”)

' The nuts and bolts of the expiration of the Town Plan are laid out in the complaint filed in PLH
Vineyard Sky LLC v. Town of Bennington, 2:25-cv-469 (D. Vt. Filed May 2, 2025), see Exhibit 8.
12 Available at: https://www.vermontjudiciary.org/media/19783.
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59. To illustrate (as noted in Exhibit 9), the cover page of the Town Plan (which is a
public record and official document) was twice altered to include false information as to the re-
adoption of the Town Plan. This alteration of a public document was publicized on the Town’s
website on or around October 2, 2024. The image below on the left is the cover page of the Town
Plan on the Town website as it was publicized before October 2, 2024. The image on the right is

the altered document.

60.  The altered document in addition to being published on the Town’s official website,
was also uploaded to the Vermont Department of Housing and Community Development
(“DHCD”) on October 2, 2024, apparently by Dan Monks, the current Town Manager, although
Mr. Monk’s deposition would provide more information on that. As such, the altered document

also can be found as of today’s date on the official DHCD website. '

13
https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/For
ms/Group%?20by%20Municipality.aspx? gl=1*1glcoqy* ga*MTQzMTIxMTk2MC4xNzMzMj
QzNzI5* ga VOWQH77KLW*czE3NjAWNDgwNTQkbzExNyRnMCROMTc2MDAOODA 10
SRgNTUKbDAkaDA.
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61.  In addition to uploading an allegedly false and altered document to a State official
document repository, on the “DHCD Municipal Plan and Bylaw Intake” form, on October 2, 2024,
Mr. Monks also stated that the date of the adoption of the plan was January 22, 2018. Separately,
Mr. Monks on July 16, 2024, on a different “DHCD Municipal Plan and Bylaw Intake” form had
indicated that the adoption date was June 24, 2024. As of the date hereof, the DHCD website still
lists the date of adoption of the Town Plan as June 24, 2024, even though when one clicks on the
link it brings you to the altered version of the Town Plan showing an adoption date of January 22,
2018. An expired Town Plan means that all of those statements were false.

62. During the meet and confer conference on January 30, 2026, in PRB case 120-2025,
Plaintiff asked Mr. Hanley how he could justify bringing and maintaining the charge in Count I in
light of the overwhelming evidence in the Reply, all of which was available to him prior to filing
the Misconduct Petition. His answer was straightforward. He expressed that it was his opinion
that civil RICO only applies to “mobsters,” and in his view the officials in the Town of Bennington
are not “mobsters.” Mr. Hanley’s position is in some sense consistent with his assertions in his
motion to quash subpoenas filed in PRB case 120-2025 that evidence of “forgery,”
“counterfeiting,” “false certifications” and violations of RICO are irrelevant (although the
evidence provided in the Reply is far more than what would be needed to bring to a civil jury the

29 <6

question of whether “forgery,” “counterfeiting,” “false certifications” occurred) .'* While Plaintiff
appreciates Mr. Hanley’s candor on that issue during the meet and confer, that candor was owed
to the probable cause hearing panel. His duty of candor and full disclosure also required him to
inform the probable cause hearing panel that his opinion neither a municipality nor any of its
officials could be held liable under RICO is baseless in the Second Circuit, whose opinions are

controlling law in this case on the issue. See, Gingras v. Think Fin., Inc.,922 F.3d 112, 124-25 (2d

Cir. 2019). Likewise, Mr. Hanley’s duty of candor and full disclosure required him to inform the

14 See, Mr. Hanley’s MOTION TO QUASH SUBPOENAS ISSUED BY THOMAS MELONE
TO JAMES SULLIVAN, JEANETTE JENKINS, SHANNON BARSOTTI AND DAN MONKS
dated December 16, 2025, at 6-7.
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probable cause hearing panel that stating that a party is preparing a civil RICO complaint is not a
threat to report criminal violations as the Second Circuit has held. Revson v. Cinque & Cinque,
221 F.3d 71, 81 (2d Cir. 2000). In recently denying a municipal police chief’s motion to dismiss
a RICO claim against him, a New York federal judge reiterated that the Second Circuit has found
that some courts’ holdings that a municipality and its officials could not form the means rea needed
for RICO was “not persuasive” ... “particularly given that private corporations are routinely held
liable for damages under RICO.” Winnie v. Sinagra, No. 1:24-cv-00940 (BKS/PJE), 2025 U.S.
Dist. LEXIS 159289 (N.D.N.Y. Aug. 18, 2025), *16 quoting Gingas. Mr. Hanley’s failure to
disclose the controlling precedent was misconduct, judicial deception and violates Plaintiff’s
constitutional due process rights.!> Paragraph 11a of Mr. Hanley’s affidavit is at best grossly
misleading. Regardless, his failure to inform the probable cause hearing panel of the whole story
and applicable law is judicial deception. The effects of Mr. Hanley’s judicial deception are still
being felt by Plaintiff. Mr. Hanley has no evidence to support his targeting of Plaintiff’s speech
and petitioning activity and thus never had probable cause or any reasonable chance of a positive
outcome.

63.  Paragraph 11b fares no better. In paragraph 11b states: “Threatening to disclose
purported criminal conduct by two other opponents if they did not support his companies’
applications for Certificates of Public Good.” Paragraph 11b another clear case of judicial
deception. Mr. Hanley attaches no evidence to his affidavit. Paragraph 11b is simply a
regurgitation of his allegations. No threat of criminal prosecution was made in any
communications with ML or DG. And Mr. Hanley did not (and could not) point to any particular

communication that threatened to present criminal charges. There is a single communication from

15 As to the mention of RICO, the January 10 filing says Plaintiff was finalizing a civil complaint
against the Town and others (including unidentified “Does”) that would include various civil
claims, including breach of contract, declaratory and injunctive relief related to the Town Plan,
civil rights violations and a civil RICO count. But the Plaintiff did not state what defendants would
be charged in which Count. In other words, as to the Town, the two claims that were certain to be
directed to the Town were the breach of contract and the declaration that the Town Plan expired.
The breach of contract was based, inter alia, on what the Plaintiff alleged were unauthorized acts
of Merrill Bent. There is no threat against any person Mr. Hanley can point to.
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Plaintiff, see Misconduct Pet. 55, that occurred while Plaintiff and ML/DG were in the
Misconduct Petition’s words “opponents to at least one of the applications by at least one of the
companies owned and controlled by Thomas Melone for a Certificate of Public Good.”
Misconduct Pet. §50. In the May 3, 2024, email, Plaintiff said “I do want you to be aware that we
will be asking about it in your depositions.” Misconduct Pet. §52. No criminal charges were
threatened there. And Plaintiff had a conversation thereafter with Attorney Jon Cohen (who
represents ML/DG) confirming that no threat of any type of prosecution was made or intended and
that the information concerning ML/DG’s activities would be used only to impute their character
as witnesses in the CPG proceeding. The communications thereafter occurred when neither
ML/DG were a party to any civil proceeding involving Plaintiff. Mr. Hanley failed to disclose that
information, all of which was available to him. Additionally, Mr. Hanley failed to disclose to the
probable cause hearing panel that at the time Plaintiff made the alleged communications,
threatening to present criminal charges was not even possible because the statute of limitations
had expired.

64.  Paragraph 11b does not set forth a factual basis for any of the charges. It does not
reference any legal proceeding nor does it reference any facts. Nor does it tell the whole story that
would include the contrary evidence that Plaintiff provided. Those failures (as well as his failure
to associate facts and law with specific alleged violations) make it impossible for any neutral
hearing panel or magistrate to make an independent determination of whether there are facts that
support each count and what facts support each individual count. That failure also makes it
impossible for any neutral hearing panel or magistrate to make an independent determination of
the basis for Mr. Hanley’s characterization of his asserted expectations, denuding the probable
cause requirement of all real meaning. Mr. Hanley has no evidence to support his targeting of
Plaintiff’s speech and thus never had probable cause or any reasonable chance of a positive
outcome.

65.  Paragraph l1c states: “Commencing site preparation for at least one of the proposed
facilities in Bennington without a Certificate of Public Good from the Public Utility Commission.”

20



2:26-cv-00038 Documentl Filed 02/18/26 Page 21 of 49

Mr. Hanley attaches no evidence to his affidavit. Paragraph 11c is simply a regurgitation of his
allegations. Paragraph 11c does not set forth a factual basis for any of the charges. It does not
reference any legal proceeding nor does it reference any facts. Nor does it tell the whole story that
would include the contrary evidence that Plaintiff provided. Those failures (as well as his failure
to associate facts and law with specific alleged violations) make it impossible for any neutral
hearing panel or magistrate to make an independent determination of whether there are facts that
support each count and what facts support each individual count. That failure also makes it
impossible for any neutral hearing panel or magistrate to make an independent determination of
the basis for Mr. Hanley’s characterization of his asserted expectations, denuding the probable
cause requirement of all real meaning.

66.  Paragraph 11c and 11d (both relate to Count III) targets speech, expressive conduct
and petitioning activity as well, but this time it is Plaintiff’s witness testimony regarding proposed
clearing of land in Bennington for agricultural uses, witness testimony that is fully protected by
the First Amendment. The mere fact that PUC commissioners that initiated the investigation made
the comment that referred to Plaintiff’s testimony regarding agricultural uses of the property in
question as “not credible,” does not make the Plaintiff’s testimony false. After all, pleas to “the
same body that approved the charges[] tend to go about as one might expect.” SEC v. Jarkesy, 144
S. Ct. 2117, 2142 (2024) (Gorsuch, J., concurring). Mr. Hanley’s claim that Plaintiff made “false”
statements of fact and law (which he fails to identity), is based solely on a comment made in a
PUC order that referred to Plaintiff’s testimony regarding agricultural uses of the property in
question as “not credible.” But that comment is not evidence. It is hearsay, was not a factual
finding, and regardless is testimony that is fully protected by the first Amendment. In other words,
Mr. Hanley has no evidence to support his targeting of Plaintiff’s speech and thus never had
probable cause or any reasonable chance of a positive outcome.

67.  Paragraph 11lc and 11d do not tell the whole story that would include the contrary
evidence that Plaintiff provided. Those failures (as well as Mr. Hanley’s failure to associate facts
and law with specific alleged violations) make it impossible for any neutral hearing panel or
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magistrate to make an independent determination of whether there are facts that support each count
and what facts support each individual count. That failure also makes it impossible for any neutral
hearing panel or magistrate to make an independent determination of the basis for Mr. Hanley’s
characterization of his asserted expectations, denuding the probable cause requirement of all real
meaning.

68.  Paragraph lle states: “Attempting to have an ex parte communication with the
Chair of the Public Utilities Commission.” Paragraph 11e does not set forth a factual basis for any
of the charges. It does not reference any legal proceeding nor does it reference any facts. None of
the alleged rules which are “3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, and 8.4(d)” relate to ex parte
communications. Nor does it tell the whole story that would include the contrary evidence that
Plaintiff provided. Those failures (as well as his failure to associate facts and law with specific
alleged violations) make it impossible for any neutral hearing panel or magistrate to make an
independent determination of whether there are facts that support each count and what facts
support each individual count. That failure also makes it impossible for any neutral hearing panel
or magistrate to make an independent determination of the basis for Mr. Hanley’s characterization
of his asserted expectations, denuding the probable cause requirement of all real meaning.

69.  Paragraph 11e (Count IV) targets Plaintift’s free speech to a legislative committee
commenting on testimony of Edward McNamara, who is chair of the PUC. Mr. McNamara’s
testimony was not a judicial function but an administrative one. Plaintiff’s copying Mr. McNamara
on the communication does not transform Mr. McNamara’s role regarding that testimony into an
ex parte communication in a separate proceeding. Mr. Hanley has no evidence to support his
targeting of Plaintiff’s speech and thus never had probable cause or any reasonable chance of a
positive outcome.

70.  Paragraph 11f states: “Bringing legal proceedings when there was no basis in law
of for those proceedings.” Paragraph 11f does not set forth a factual basis for any of the charges.
It does not reference any legal proceeding nor does it reference any facts. Paragraph 11f does not
tell the whole story that would include the contrary evidence that Plaintiff provided. Those failures
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(as well as his failure to associate facts and law with specific alleged violations) make it impossible
for any neutral hearing panel or magistrate to make an independent determination of whether there
are facts that support each count and what facts support each individual count. That failure also
makes it impossible for any neutral hearing panel or magistrate to make an independent
determination of the basis for Mr. Hanley’s characterization of his asserted expectations, denuding
the probable cause requirement of all real meaning.

71.  Paragraph 11f (Count V) targets Plaintiff’s free speech and right to petition. As
such it is fully protected by the First Amendment. Plaintiff had good faith arguments in support
of the filings in the Environmental Division as well as expert testimony regarding the potential
adverse environmental impacts of the Benn High project. Plaintiff appealed to the Environmental
Division and then to the Vermont Supreme Court because an important jurisdictional question was
at stake and one left open by the Vermont Supreme Court’s opinion in Gould v. Town of Monkton,
2016 VT 84, which is are there some claims against a municipality that a person is “left without a
remedy,” id. at 412, under Vermont law. See also, id. at 13 (“First, the record does not show that
landowner has no remedy in the Environmental Division. Landowner did not appeal the denial of
his permit application and challenge the validity of the statute in the context of that appeal. Second,
he did not actually bring a declaratory judgment action in the Environmental Division, so his
presumptions about what the Environmental Division would do are merely speculative. They do
not support his claim that he has no forum to challenge Monkton's compliance with 24 V.S.A. ch.
117.”) What that language from Monkton meant to Plaintiff is that a litigant needs to first go to
the Environmental Division (or else risk losing the claim for failure to first go to the Environmental
Division) and see what the Environmental Division does, then appeal that to the Vermont Supreme
Court, and then file as Plaintiff did, a suit in the Superior Court, Civil Division, because the
Environmental Division has no guidance on transferring cases between divisions, even though that
guidance is supposed to exist. In other words, the substantive claims against the Town and the
project were valid, but where complete relief could be obtained was unclear, and Plaintiff did not
want to be on the receiving end of a Vermont Supreme Court opinion (as in Monkton) where this
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Court said that you can’t say that you had no ability to get relief in the Environmental Division
because you didn’t go there first. And because there is only one Superior Court, see 4 V.S.A. Ch.
3,4 V.S.A. § 30, and “[t]he Supreme Court shall promulgate rules, subject to review by the
Legislative Committee on Judicial Rules under 12 V.S.A. chapter 1, that establish criteria for the
transfer of cases between divisions,” it is only the absence of rules that were supposed to be in
effect that enables Count V. And the Superior Court did have jurisdiction over the controversary.
Mr. Hanley has no evidence to support his targeting of Plaintiff’s speech and petitioning activity
and thus never had probable cause or any reasonable chance of a positive outcome.

72. Paragraph 11g (Count VI) states: “Threatening to sue the Complainant when she
made a privileged, confidential complaint to the Professional Responsibility Program.” Paragraph
11g does not set forth a factual basis for any of the charges. It does not reference any legal
proceeding nor does it reference any facts. Nor does it tell the whole story that would include the
contrary evidence that Plaintiff provided. Those failures (as well as his failure to associate facts
and law with specific alleged violations) make it impossible for any neutral hearing panel or
magistrate to make an independent determination of whether there are facts that support each count
and what facts support each individual count. That failure also makes it impossible for any neutral
hearing panel or magistrate to make an independent determination of the basis for Mr. Hanley’s
characterization of his asserted expectations, denuding the probable cause requirement of all real
meaning.

73.  Paragraph 11g (Count VI) targets Plaintiff’s free speech and is based upon “Rule
12 of The American Bar Association's Model Rules for Lawyer Disciplinary Enforcement.” In
other words, Paragraph 11g (Count VI) is based upon the baseless proposition that Rule 12 of The
American Bar Association's Model Rules for Lawyer Disciplinary Enforcement represents a rule
that constitutes the law in the Vermont. An ABA Model Rule has no legal effect, and that model
rule has not been adopted in Vermont. Mr. Hanley has no evidence to support his targeting of
Plaintiff’s speech and thus never had probable cause or any reasonable chance of a positive
outcome.
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74.  Paragraph 11h (also related to Count VI) states: “Disclosing the Complainant’s
confidential complaint to the Complainant’s client and its officers and agents.” Paragraph 11h does
not set forth a factual basis for any of the charges. It does not reference any legal proceeding nor
does it reference any facts. Nor does it tell the whole story. Those failures (as well as his failure to
associate facts and law with specific alleged violations) make it impossible for any neutral hearing
panel or magistrate to make an independent determination of whether there are facts that support
each count and what facts support each individual count. That failure also makes it impossible for
any neutral hearing panel or magistrate to make an independent determination of the basis for Mr.
Hanley’s characterization of his asserted expectations, denuding the probable cause requirement
of all real meaning.

75.  Paragraph 11i (related to Count VI) states: “Directly communicating with and
threatening to sue the Complainant’s client and its officers and agents on account of the
Complainant’s privileged, confidential complaint to the Professional Responsibility Program.”
Paragraph 111 does not set forth a factual basis for any of the charges. It does not reference any
legal proceeding nor does it reference any facts. Nor does it tell the whole story. Those failures (as
well as his failure to associate facts and law with specific alleged violations) make it impossible
for any neutral hearing panel or magistrate to make an independent determination of whether there
are facts that support each count and what facts support each individual count. That failure also
makes it impossible for any neutral hearing panel or magistrate to make an independent
determination of the basis for Mr. Hanley’s characterization of his asserted expectations, denuding
the probable cause requirement of all real meaning.

76.  Paragraph 11i (Count VII) targets Plaintiff’s free speech and is baseless too.
Paragraph 11i (Count VII) charges Plaintiff with communicating with elected officials. But simply
communicating with elected officials is not the charged violation. Rather the charged violation of
Rule 4.2 is that Plaintiff’s “communications were not limited to Town officials who had authority
to take or to recommend action in connection with Ms. Bent's complaint to the Professional
Responsibility Program, as there was no Town official who had authority to take or recommend
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action in connection with Ms. Bent's complaint.” That charge makes no sense at all. Rule 4.2
provides that “/i/n representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the matter.”
First, there is no client. Second, the “matter” in Count VII as presented by Mr. Hanley is “Ms.
Bent’s complaint to the Professional Responsibility Program.” But if Ms. Bent were representing
the Town in connection with “Ms. Bent’s complaint to the Professional Responsibility Program,”
that would mean that the Town knew about the complaint and was the client behind the complaint.
But that contradicts Ms. Bent’s position that she filed the complaint solely on behalf of herself.
Mr. Hanley has no evidence to support his targeting of Plaintiff’s speech and thus never had
probable cause or any reasonable chance of a positive outcome

77.  Paragraph 11j (related to Count VIII) states: “Engaging in a persistent and
deliberate violations of the Rules.” Paragraph 11j does not set forth a factual basis for any of the
charges. It does not reference any legal proceeding nor does it reference any facts. Nor does it tell
the whole story. In fact, it does not explain at all the basis for how Plaintiff’s protected exercise
of his First Amendment rights was prejudicial to the administration of justice. Those failures (as
well as his failure to associate facts and law with specific alleged violations) make it impossible
for any neutral hearing panel or magistrate to make an independent determination of whether there
are facts that support each count and what facts support each individual count. That failure also
makes it impossible for any neutral hearing panel or magistrate to make an independent
determination of the basis for Mr. Hanley’s characterization of his asserted expectations, denuding
the probable cause requirement of all real meaning.

78.  Paragraph 11j (Count VIII) targets Plaintiff’s protected free speech and petitioning
activity. It is based upon Rule 8.4(d), which is patently unconstitutionally vague. The phrase
“prejudicial to the administration of justice” is undefined and vague. “[ V]ague[] and ambigu[ous]”
provisions “are not appropriate as ethics standards.” In re Supreme Court Advisory Comm. on
Prof’l Ethics Opinion No. 697, 188 N.J. 549,911 A.2d 51, 59 (N.J. 2006). “If attorneys’ violations
of ethical rules are to have implications for litigation, as well as their own disciplinary status, the
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standards against which their conduct is to be measured should be consistent and clear.” Miano v.
AC & R Adver., Inc., 148 F.R.D. 68, 83 (S.D.N.Y. 1993) (emphasis added). Likewise, in O Brien
v. Superior Court, 105 Conn. App. 774, 794, 939 A.2d 1223 & n.22 (2008), the court observed
that “[a]Jcademic commentators have identified a serious problem in the open textured provisions
of rule 8.4(4). . . . ‘[Subsection 4] rais[ing] the specter of a disciplinary authority creating new
offenses by common law, and perhaps harassing an unpopular lawyer through selective
enforcement.’” (quoting 2 G. Hazard & W. Hodes, at § 65.6). And that is exactly what is occurring
here—the Defendants harassing an unpopular lawyer.

79. Count VIII of the Misconduct Petition seeks disbarment. Count VIII is in part based
upon the following cases in which Plaintiff has been involved in this judicial District:

1. Allco Renewable Energy Ltd. v. Volz, 5:20-cv-00034-gwc;

2. Allco Renewable Energy Ltd. v. Kulkin, 2:20-cv-00044-kjd;

3. Allco Finance Ltd. v. Roisman, 2:20-cv-00103-mkl (which was reassigned from Chief

Judge Reiss after the remand from the Second Circuit);

4. Apple Hill Solar LLC v. Cheney, 2:23-cv-00644-wks;

5. PLH Vineyard Sky LLC v. Town of Bennington, 2:23-cv-00645-gwc;

6. Allco Finance Ltd. v. Roisman, 2:23-cv-00691-gwc;

7. PLH Vineyard Sky LLC v. Town of Bennington, 2:25-cv-00469-wks. !¢

80.  Each of the judges of this District have “personal knowledge of disputed
evidentiary facts concerning the” disciplinary proceeding against Plaintiff. That knowledge relates
to the facts of each of the above-captioned cases. In the disciplinary case against Plaintiff, disputed
evidentiary facts include, without limitation, whether Plaintiff’s bringing the above-listed actions,
and/or Plaintiff’s speech or conduct in the above-listed actions, violated the Vermont Rules of

Professional Conduct, specifically Rule 8.4(d) in Count VIII. As a result, not only does each of

16 Attached hereto as EXHIBIT 11 is the docket sheets from each of the listed cases. These docket
sheets were produced to Plaintiff by Defendant Hanley as part of the disclosure of what evidence
he is relying on for Count VIIIL.
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the judges of this District have “personal knowledge of disputed evidentiary facts” involved in
Count VIII, but at this point it is also unknown whether Plaintiff or Mr. Hanley or the Hearing
Panel would seek testimony from any of the judges in this District.

81.  On top of the judicial deception of Mr. Hanley of the probable cause hearing panel,
Mr. Hanley also failed to disclose that the Noerr-Pennington doctrine extends to “all petitioning
activity,” including “concerted efforts incident to litigation, such as pre-litigation threat letters and
settlement offers.” Singh v. NYCTL 2009-4 Tr., 683 F. App’x 76, 77 (2d Cir. 2017) (quoting
Primetime 24 Joint Venture v. Nat’l Broad., Co., 219 F.3d 92, 100 (2d Cir. 2000). Excepted from
the doctrine, however, is “sham litigation” that is both “objectively baseless” and “intended to
cause harm to the defendant ‘through the use of the governmental process.”” T.F.T.F. Cap. Corp.
v. Marcus Dairy, Inc., 312 F.3d 90, 93 (2d Cir. 2002) (quotation marks, brackets, emphasis, and
citation omitted). None of Plaintiff’s litigation activity is sham litigation. And tellingly, the
Defendants make no allegation (nor could they in good faith) that any of the Plaintiff’s litigation
activity that is targeted by the Misconduct Petition constitutes “sham litigation.” Application of
the Noerr-Pennington doctrine here, lays bare that there is and never was probable cause to bring

any of the charges in the Misconduct Petition.

Requiring Plaintiff To Surrender First and Fifth Amendment Rights Is An
Unconstitutional Condition To Obtaining A License To Practice Law In Vermont.

82.  “[GJovernment may not deny a benefit to a person on a basis that infringes his
constitutionally protected interests.” See, Sheetz v. Cty. of El Dorado, 144 S. Ct. 893, 900
(2024) (internal quotation marks and citations omitted). “[T]he [unconstitutional conditions]
doctrine applies when the government attempts to ‘exact waivers of rights as a condition of
benefits, even when those benefits are fully discretionary,’” Stavrianoudakis v. United States
Fish & Wildlife Serv., 108 F. 4th 1128 (9th Cir. 2024) citing United States v. Scott, 450 F.3d
863, 866-67 (9th Cir. 2006). That is precisely what is happening here. The Defendants are
trying to exact waivers of rights (such as Plaintiff’s First Amendment rights) as a condition

to becoming and remaining an attorney licensed to practice law in Vermont. In other words,
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none of the Rules that the Misconduct Petition charges the Plaintiff with violating would
apply to a non-attorney engaging in the same petitioning or the same speech. The plain result
of that fact is that the government requires Plaintiff to surrender some of his First Amendment
rights. This is another concrete constitutional injury to Plaintiff. As the Ninth Circuit

explained in a case involving a falconry license, see Stavrianoudakis at *15-16:

A plaintiff suffers a ‘constitutionally cognizable injury’ whenever the
government succeeds in pressuring the plaintiff into forfeiting a constitutional
right in exchange for a benefit or the government withholds a benefit based on
the plaintiff's refusal to surrender a constitutional right. Koontz v. St. Johns
River Water Mgmt. Dist., 570 U.S. 595, 606-07, 133 S. Ct. 2586, 186 L. Ed. 2d
697 (2013); id. at 607 (holdmg that the plalntlff suffered a “constltutlonally
cognizable injury” where he refused to waive his constitutional rights and was
therefore denied a discretionary benefit); c¢f. Dolan, 512 U.S. at 379 (reversing
lower court's rejection of an unconstitutional-conditions claim where the
“government had granted [the] petitioner's permit application subject to
conditions” requiring the petitioner to waive her Fifth Amendment rights). That
is, “regardless of whether the government ultimately succeeds in pressuring
someone into forfeiting a constitutional right, the unconstitutional conditions
doctrine forbids burdening the Constitution's enumerated rights by coercively
withholding benefits from those who exercise them.” Koontz, 570 U.S.at 606.

83.  Here, the Defendants claim that in order to obtain an attorney license in Vermont,
Plaintiff must give up some of his First and Fifth Amendment rights, which places an
unconstitutional condition on obtaining a license to practice law, even when Plaintiff is
representing his own interests.

84.  For example, the PUC considers Plaintiff to be proceeding pro se. Plaintiff was
representing his own interests and not that of a third-party client. The Rules do not apply to
individuals who are not attorneys. Even if some of the Rules could constitutionally apply to a
lawyer representing his own interests, then Plaintiff did not have fair notice. A rule change would
be required in order to make them apply (as suggested by Vermont Bar Counsel Michael Kennedy),
see Exhibit 10, and charging Plaintiff with a violation that by definition involves retroactive
application without a rule change violates Plaintiff’s Fifth Amendment rights. In re Discipline of
Schaefer, 117 Nev. 496, 507-08, 25 P.3d 191 (2001) (Rule “was unconstitutionally vague on ‘the

absence of clear guidance’ from the Nevada State Supreme Court and on ‘the existence of
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conflicting authority from other jurisdictions.’” See also, In re Haley, 126 P.3d 1262, 1267, 1272
(Wash. 2006).

Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, and 8.4(d) Are All Unconstitutionally

Vague target expressive content, are not supported by a compelling State interest,

and are not narrowly tailored.

85. The Misconduct Petition charges Plaintiff with violating Rules 3.1, 3.3(a)(1),
3.5(d), 4.2, 4.3,'7 4.4(a), 4.5, and 8.4(d). All those Rules are unconstitutionally vague, target

expressive content, are not supported by a compelling State interest, and are not narrowly tailored.

PARTIES
86. Plaintiff Thomas Melone is a United States citizen, who is resident and citizen of
the State of Florida.
87.  Defendant Michael Hanley claims to have been appointed as disciplinary counsel

and filed the Misconduct Petition. He joined the PRB in 2011. He was appointed Chair in 2018
and served in that capacity until the end of fiscal year 2022. Michael Hanley is a citizen of New
Hampshire.

88.  Defendant Carolyn Anderson is the current Chair of the PRB. Carolyn Anderson is
a citizen of Vermont.

89.  Defendant Jon Alexander in his official capacity of Disciplinary Counsel of the
PRB. Jon Alexander is a citizen of Vermont.

90. JANE DOE, ALEXANDER SHRIVER and BRIAN BANNON are members of
Hearing Panel assigned to PRB Case 120-2025 and are citizens of Vermont.

JURISDICTION AND VENUE

91. This Court has subject matter jurisdiction over this action pursuant to Article III,

section 2 of the United States Constitution. Chief Justice John Marshall declared during the early

17 On multiple occasions Plaintiff has asked that this charge be amended if it meant to recite a
different Rule, i.e., 3.3. Mr. Hanley has refused to do so, presumably because an amendment to
the Misconduct Petition would then re-start Plaintiff’s time clock and right to file motions
challenging what would then be an amended complaint. Mr. Hanley’s strategic decision is one he
must be forced to live with. There is no evidence of a Rule 4.3 violation.

30



2:26-cv-00038 Documentl Filed 02/18/26 Page 31 of 49

days of the republic that “[w]e have no more right to decline the exercise of jurisdiction which is
given, than to usurp that which is not given.” Cohens v. Virginia, 19 U.S. 264, 404 (1821). This
Court also has subject matter jurisdiction over this action under 28 U.S.C. § 1332 because of
diversity of citizenship under 28 U.S.C. §1332 and the amount in controversy exceeds $75,000.
The Court has jurisdiction under 28 U.S.C. § 1331 (federal question).

92.  Plaintiff also brings this action under 42 U.S.C. § 1983.

93. The Court may award injunctive relief, as well as declaratory relief under the
Declaratory Judgment Act, 28 U.S.C. §§ 2201-02.

94.  Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).

95. The Court is empowered to grant declaratory relief by 28 U.S.C. §§ 2201, 2202 and
Rule 57 of the Federal Rules of Civil Procedure.

96. This Court has personal jurisdiction over Defendants because each Defendant either
resides in Vermont and/or conducts his or her activities in the District of Vermont.

97.  Venue is proper in this District under 28 U.S.C. § 1391(b)(1) and (2) because a

substantial part of the events giving rise to this action occurred in the District of Vermont.

CAUSES OF ACTION

COUNT I

THE MISCONDUCT PETITION VIOLATES PLAINTIFE’S FIRST, FIFTH AND
FOURTEENTH AMENDMENT RIGHTS

98.  Plaintiff repeats and re-alleges the allegations contained in each and every
preceding paragraph of this Complaint. The bar disciplinary machinery is being used to retaliate
against Plaintiff for his various litigation involving one of Vermont’s legal elite—Attorney Merrill
Bent, who is the chair of the Judicial Conduct Board and frequent legal counsel to the Town.

99.  The Defendants’ “evidence” for the disciplinary charges against Plaintiff consists
almost entirely of filings in his litigation activity, which is immunized by the Noerr—Pennington
doctrine. The remainder of the evidence consists of comments filed with a Vermont Legislative

committee regarding a bill under consideration by said committee, or communications with elected
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government officials, also immunized by Noerr-Pennington. The Noerr-Pennington doctrine
extends to “all petitioning activity,” including “concerted efforts incident to litigation, such as pre-
litigation threat letters and settlement offers.” Singh v. NYCTL 2009-A Tr., 683 F. App’x 76, 77
(2d Cir. 2017) (quoting Primetime 24 Joint Venture v. Nat’l Broad., Co.,219 F.3d 92, 100 (2d Cir.
2000). Excepted from the doctrine, however, is “sham litigation” that is both “objectively baseless”
and “intended to cause harm to the defendant ‘through the use of the governmental process.’”
T.F.T.F. Cap. Corp. v. Marcus Dairy, Inc., 312 F.3d 90, 93 (2d Cir. 2002) (quotation marks,
brackets, emphasis, and citation omitted). None of Plaintiff’s litigation activity is sham litigation.
And tellingly, the Defendants make no allegation (nor could they in good faith) that any of the
Plaintiff’s litigation activity that is targeted by the Misconduct Petition constitutes “sham
litigation.” Application of the Noerr-Pennington doctrine here, lays bare that there is and never
was probable cause or any basis to bring any of the charges in the Misconduct Petition.

100. Defendants’ malice and ill-motives are demonstrated by the fact that Defendants
lacked probable cause to bring any of the charges.

101. Plaintiff seeks a declaration that Misconduct Petition violates the Plaintiff’s rights
under the First, Fifth and Fourteenth Amendments, and that the Plaintiff’s petitioning activity
targeted by the Misconduct Petition is immunized by the Noerr-Pennington doctrine. Plaintiff
seeks an injunction enjoining the Defendants from taking any further action in PRB case no. 120-

2025 against Plaintiff.

COUNT 11

VERMONT PROFESSIONAL CONDUCT RULE 4.5 VIOLATES PLAINTIFE’S FIRST
AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

102.  Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.

103. Rule 4.5 states:

Threatening Criminal Prosecution

A lawyer shall not present, participate in presenting, or threaten to
present criminal charges in order to obtain an advantage in a civil
matter.
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104. Rule 4.5 targets a lawyer’s expressive conduct when it states that a “lawyer shall
not present, [or] participate in presenting ... criminal charges.”

105. Rule 4.5 targets a lawyer’s expressive speech when it states that a “lawyer shall not
... threaten to present criminal charges.”

106. State officials have articulated no compelling interest for this speech restriction,
and the restriction is not narrowly tailored. Accordingly, Rule 4.5 violates the First Amendment.

107.  Plaintiff has been injured by the adoption of Rule 4.5 because of his well-founded
fear he will be in the future and is now the target of a disciplinary complaint imposing a chill on
his speech activity and retaliating against him for statements already made.

108. Rule 4.5 is a content-based regulation that triggers strict scrutiny analysis. Under
strict scrutiny, a law is presumptively unconstitutional unless the government can show the
challenged law is the least restrictive means of targeting speech while also serving a compelling
governmental interest.

109. Rule 4.5 does not serve a compelling governmental interest.

110. Even if Rule 4.5 served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest. It thus violates Plaintiff’s First Amendment rights.

111.  There is no counterpart in the ABA Model Rules of Professional Conduct to Vt.
Rule 4.5. Rule 4.5 is based upon the prior DR 7-105(A) of the Model Code (minus the word
“solely”), which prohibited a lawyer from using or threatening a criminal prosecution against an
opposing party to gain an advantage in a civil matter. Although this provision has no counterpart
in the Model Rules, it has historically been interpreted as not applying if the criminal matter is
related to the civil matter. See, ABA Formal Ethics Op. 92-363 (1992) (“The Model Rules do not
prohibit a lawyer from using the possibility of presenting criminal charges against the opposing
party in a civil matter, to gain relief for a client, provided that the criminal matter is related to the

client’s civil claim, the lawyer has a well-founded belief that both the civil claim and the criminal
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charges are warranted by the law and the facts, and the lawyer does not attempt to exert or suggest
improper influence over the criminal process.”)

112.  The fact that the ABA Model Rules abandoned the equivalent of Rule 4.5 in 1983,
and almost all States have as well, is compelling evidence that Rule 4.5 is not the least restrictive
means of targeting speech while also serving a compelling governmental interest.

2 ¢

113. In addition, Rule 4.5’s key terms—including the terms “present,” “participate in

9 ¢

presenting,” “threaten to present,” and “in order to obtain an advantage” are not well defined in
either Rule 4.5 or the accompanying commentary, further establishing that Rule 4.5 is not narrowly
tailored.

114. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech is prohibited by Rule 4.5, and enforcement officials are granted too much
discretion to decide for themselves when to initiate misconduct proceedings against attorney
speakers.

115.  The overly vague nature of Rule 4.5’s speech restrictions additionally violate
Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth Amendments and
imposes a chill on his speech activity.

116. Regardless Rule 4.5’s speech and petitioning restrictions are an unlawful attempt
to cutback on the protection of the Noerr-Pennington doctrine, and for that additional reason, Rule
4.5 is unconstitutional and invalid.

117.  Plaintiff seeks a declaration that Rule 4.5 violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official

capacities that would ensure that Rule 4.5 will not be enforced against Plaintiff in PRB case no.

120-2025 or in the future.
COUNT 111

VERMONT PROFESSIONAL CONDUCT RULE 8.3(a) VIOLATES PLAINTIFFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

118. Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.
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119. Rule 8.3(a) states:

Rule 8.3. Reporting Professional Misconduct

(a) A lawyer who knows that another lawyer has committed a violation of
the Rules of Professional Conduct that raises a substantial question as
to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other
respects, shall inform the appropriate professional authority.

120. Rule 8.3(a) is a government mandate compelling speech. The First Amendment
prohibits the government from compelling speech.

121.  Additionally, Rule 8.3(a) does not serve a compelling governmental interest.

122.  Even if Rule 8.3(a) served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest. It thus violates Plaintiff’s First Amendment rights

123.  In addition, Rule 8.3(a)’s key terms—including the terms ““a substantial question,”
and “fitness as a lawyer in other respects” are not well defined in either Rule 8.3(a) or the
accompanying commentary, further establishing that Rule 8.3 is not narrowly tailored.

124. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech is compelled by Rule 8.3(a) and enforcement officials are granted too much
discretion to decide for themselves when to initiate misconduct proceedings against an attorney
for the failure to speak or otherwise penalizing an attorney for failure to speak.

125.  Plaintiff seeks a declaration that Rule 8.3(a) violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
capacities that would ensure that Rule 8.3(a) will not be enforced against Plaintiff or otherwise

used to penalize Plaintiff for failure to speak in PRB case no. 120-2025 or in the future.
COUNT IV

VERMONT PROFESSIONAL CONDUCT RULE 4.2 VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

126. Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.
127.  Rule 4.2 states:

Communication with Person Represented by Counsel

35



2:26-cv-00038 Documentl Filed 02/18/26 Page 36 of 49

In representing a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is authorized to do so by law or a court
order.

128. Rule 4.2 targets a lawyer’s expressive speech when it states that a “lawyer shall not
communicate about the subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter.”

129. As such Rule 4.2 is a content-based regulation that triggers strict scrutiny
analysis. Under strict scrutiny, a law is presumptively unconstitutional unless the government can
show the challenged law is the least restrictive means of targeting speech while also serving a
compelling governmental interest.

130. Rule 4.2 does not serve a compelling governmental interest.

131. Even if Rule 4.2 served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest.

132.  In addition, Rule 4.2’s key terms—including the terms “In representing a client,”
“communicate about the subject of the representation with a person,” “the matter,” “knows to be
represented” and “is authorized to do so by law” are not well defined in either Rule 4.2 or the
accompanying commentary, further establishing that Rule 4.2 is not narrowly tailored.

133. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech is prohibited by Rule 4.2, and enforcement officials are granted too much
discretion to decide for themselves when to initiate misconduct proceedings against attorney
speakers.

134.  The overly vague nature of Rule 4.2’s speech restrictions additionally violate
Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth Amendments and
imposes a chill on his speech activity.

135.  Regardless Rule 4.2°s speech and petitioning restrictions are an unlawful attempt

to cutback on the protection of the Noerr-Pennington doctrine, and for that additional reason, Rule
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3.1 is unconstitutional and invalid.
136. Plaintiff seeks a declaration that Rule 4.2 violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
capacities that would ensure that Rule 4.2 will not be enforced against Plaintiff in PRB case no.
120-2025 or in the future.
COUNT V

VERMONT PROFESSIONAL CONDUCT RULE 3.5(d) VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

137.  Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.
138.  Rule 3.5(d) states:

Impartiality and Decorum of the Tribunal
A lawyer shall not: ... (d) engage in undignified or discourteous conduct which
is degrading or disrupting to a tribunal.

139. Rule 3.5(d) targets a lawyer’s expressive speech and expressive conduct when it
states that a “lawyer shall not ... engage in undignified or discourteous conduct which is degrading
or disrupting to a tribunal.”

140. As such Rule 3.5(d) is a content-based regulation that triggers strict scrutiny
analysis. Under strict scrutiny, a law is presumptively unconstitutional unless the government can
show the challenged law is the least restrictive means of targeting speech while also serving a
compelling governmental interest.

141. Rule 3.5(d) does not serve a compelling governmental interest.

142.  Even if Rule 3.5(d) served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest.

143. In addition, Rule 3.5(d)’s key terms—including the terms “undignified,”
“discourteous,” “degrading” and “disrupting,” are not well defined in either Rule 3.5(d) or the
accompanying commentary, further establishing that Rule 3.5(d) is not narrowly tailored.

144. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
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precisely what speech is prohibited by Rule 3.5(d), and enforcement officials are granted too much
discretion to decide for themselves when to initiate misconduct proceedings against attorney
speakers.

145. The overly vague nature of Rule 3.5(d)’s speech restrictions additionally violate
Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth Amendments and
imposes a chill on his speech activity.

146. Regardless Rule 3.5(d)’s speech and petitioning restrictions are an unlawful attempt
to cutback on the protection of the Noerr-Pennington doctrine, and for that additional reason, Rule
3.1 is unconstitutional and invalid.

147.  Plaintiff seeks a declaration that Rule 3.5(d) violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
capacities that would ensure that Rule 3.5(d) will not be enforced against Plaintiff in PRB case no.

120-2025 or in the future.

COUNT VI

VERMONT PROFESSIONAL CONDUCT RULE 3.5(b)(1) VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

148.  Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.

149. Rule 3.5(b)(1) states “[a] A lawyer shall not ... (b) communicate ex parte (1) with
a judge or other person acting in a judicial or quasi-judicial capacity in a pending or impending
adversary proceeding, unless authorized to do so by the Code of Judicial Conduct, by other law,
or by court order.”

150. Rule 3.5(b)(1) targets a lawyer’s expressive speech when it states that a “lawyer
shall not ... communicate.”

151. As such Rule 3.5(b)(1) is a content-based regulation that triggers strict scrutiny
analysis. Under strict scrutiny, a law is presumptively unconstitutional unless the government can
show the challenged law is the least restrictive means of targeting speech while also serving a

compelling governmental interest.
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152.  Rule 3.5(b)(1) does not serve a compelling governmental interest.

153. EvenifRule 3.5(b)(1) served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest.

154. In addition, Rule 3.5(b)(1)’s key terms—including the terms “communicate,” “ex

e 1Y RN 1Y

parte,” “quasi-judicial capacity in a pending or impending adversary proceeding,” “unless
authorized to do so ... by other law” are not well defined in either Rule 3.5(b)(1) or the
accompanying commentary, further establishing that Rule 3.5(b)(1) is not narrowly tailored.

155. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech is prohibited by Rule 3.5(b)(1), and enforcement officials are granted too
much discretion to decide for themselves when to initiate misconduct proceedings against attorney
speakers.

156. The overly vague nature of Rule 3.5(b)(1)’s speech restrictions additionally violate
Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth Amendments and
imposes a chill on his speech activity.

157. Regardless Rule 3.5(b)(1)’s speech and petitioning restrictions are an unlawful
attempt to cutback on the protection of the Noerr-Pennington doctrine, and for that additional
reason, Rule 3.1 is unconstitutional and invalid.

158.  Plaintiff seeks a declaration that Rule 3.5(b)(1) violates the Plaintiff’s rights under
the First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official

capacities that would ensure that Rule 3.5(b)(1) will not be enforced against Plaintiff in PRB case

no. 120-2025 or in the future.
COUNT VII

VERMONT PROFESSIONAL CONDUCT RULE 4.4(a) VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

159.  Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.
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160. Rule 4.4(a) states “[i]n representing a client, a lawyer shall not use means that have
no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of
obtaining evidence that violate the legal rights of such a person.”

161. Rule 4.4(a) targets a lawyer’s expressive speech and conduct when it states that a
“lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or
burden a third person, or use methods of obtaining evidence that violate the legal rights of such a
person.”

162. As such Rule 4.4(a) is a content-based regulation that triggers strict scrutiny
analysis. Under strict scrutiny, a law is presumptively unconstitutional unless the government can
show the challenged law is the least restrictive means of targeting speech while also serving a
compelling governmental interest.

163. Rule 4.4(a) does not serve a compelling governmental interest.

164. Even if Rule 4.4(a) served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest.

165. In addition, Rule 4.4(a)’s key terms—including the terms ““[i]n representing a

2 6 29 ¢ 9 €. 29 €6

client,” “no substantial purpose,” “embarrass,” “delay,” “burden,” “third person,” “methods of
obtaining evidence,” and “legal rights of such a person,” are not well defined in either Rule 4.4(a)
or the accompanying commentary, further establishing that Rule 4.4(a) is not narrowly tailored.

166. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech or conduct is prohibited by Rule 4.4(a), and enforcement officials are
granted too much discretion to decide for themselves when to initiate misconduct proceedings
against attorney speakers.

167. The overly vague nature of Rule 4.4(a)’s speech and conduct restrictions
additionally violate Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth

Amendments and imposes a chill on his speech activity.
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168. Regardless Rule 4.4(a)’s speech and petitioning restrictions are an unlawful attempt
to cutback on the protection of the Noerr-Pennington doctrine, and for that additional reason, Rule
3.1 is unconstitutional and invalid.

169. Plaintiff seeks a declaration that Rule 4.4(a) violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
capacities would ensure that Rule 4.4(a) will not be enforced against Plaintiff in PRB case no. 120-

2025 or in the future.

COUNT vIII

VERMONT PROFESSIONAL CONDUCT RULE 3.1 VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

170.  Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.

171.  Rule 3.1 states “[a] lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification or reversal of existing law. A
lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could
result in incarceration or hospitalization, may nevertheless so defend the proceeding as to require
that every element of the case be established.”

172.  Rule 3.1 targets a lawyer’s expressive speech and conduct when it states that a
“lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there
is a basis in law and fact for doing so that is not frivolous.”

173.  Assuch Rule 3.1 is a content-based regulation that triggers strict scrutiny analysis.
Under strict scrutiny, a law is presumptively unconstitutional unless the government can show the
challenged law is the least restrictive means of targeting speech while also serving a compelling
governmental interest.

174.  Rule 3.1 does not serve a compelling governmental interest.

175.  Rule 3.1 is clearly a viewpoint-based restriction. While it may be noble or idealist

to think that all judges and States in which they sit share the same viewpoint as to whether a
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position is frivolous, the reality is far different. A judge in Texas or Alabama may have a different
viewpoint as to what is frivolous as compared to a judge in New York or California. But the First
Amendment condemns all viewpoint discrimination and censorship. Rule 3.1°s targeting
expressive content in petitioning activity goes far beyond the appropriate rule which is that only
“sham litigation” that is both “objectively baseless” and “intended to cause harm to the defendant
‘through the use of the governmental process.”” T.F.T.F. Cap. Corp. v. Marcus Dairy, Inc., 312
F.3d 90, 93 (2d Cir. 2002) (quotation marks, brackets, emphasis, and citation omitted) is not
immunized.

176. Even if Rule 3.1 served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest. The least restriction means would be the “sham litigation”
standard.

177. In addition, Rule 3.1’s key terms—including the terms “not frivolous,” and “basis
in law and fact” are not well defined in either Rule 3.1 or the accompanying commentary, further
establishing that Rule 3.1 is not narrowly tailored.

178. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech and conduct is prohibited by Rule 3.1, and enforcement officials are granted
too much discretion to decide for themselves when to initiate misconduct proceedings against
attorney speakers.

179. The overly vague nature of Rule 3.1’s speech restrictions additionally violate
Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth Amendments and
imposes a chill on his speech activity.

180. Regardless Rule 3.1°s speech and petitioning restrictions are an unlawful attempt
to cutback on the protection of the Noerr-Pennington doctrine, and for that additional reason, Rule
3.1 is unconstitutional and invalid.

181. Plaintiff seeks a declaration that Rule 3.1 violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
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capacities would ensure that Rule 3.1 will not be enforced against Plaintiff in PRB case no. 120-

2025 or in the future.

COUNT IX

VERMONT PROFESSIONAL CONDUCT RULE 3.3(a)(1) VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

182.  Plaintiff repeats and re-alleges Paragraphs 1 through 97.

183. Rule 3.3(a)(1) states “[a] lawyer shall not knowingly: (1) make a false statement of
fact or law to a tribunal or fail to correct a false statement of material fact or law previously made
to the tribunal by the lawyer.”

184. Rule 3.3(a)(1) targets a lawyer’s expressive speech and conduct when it states that
a “lawyer shall not knowingly ... make a false statement of fact or law.” Rule 3.3(a)(1) also
compels speech when it states that a “lawyer shall not knowingly ... fail to correct a false statement
of material fact or law previously made.”

185. As such Rule 3.3(a)(1) is a content-based regulation that triggers strict scrutiny
analysis. Under strict scrutiny, a law is presumptively unconstitutional unless the government can
show the challenged law is the least restrictive means of targeting speech while also serving a
compelling governmental interest.

186. While preventing knowingly false statements of fact or law to a court serves a
compelling governmental interest, Rule 3.3(a)(1) is not narrowly tailored and is not the least
restrictive means of targeting speech while also serving a stated compelling governmental interest.
For example, the Defendants in PRB case 120-2025 have extended Rule 3.3(a)(1)’s reach to
jurisdictional issues. In other words, the Defendants treat the allegation of jurisdiction in a
complaint as a statement of fact or law under Rule 3.3(a)(1). As aresult, any attorney who has his
or her complaint dismissed for lack of jurisdiction is subject to be charged under Rule 3.3(a)(1).
Such a broad application makes selective enforcement easy, and chills (more like freezes)

Plaintiff’s First Amendment rights to petition.
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187. In addition, Rule 3.3(a)(1)’s key terms—including the terms “false statement of
fact or law,” are not well defined in either Rule 3.3(a)(1) or the accompanying commentary, further
establishing that Rule 3.3(a)(1) is not narrowly tailored.

188. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech is prohibited by Rule 3.3(a)(1), and enforcement officials are granted too
much discretion to decide for themselves when to initiate misconduct proceedings against attorney
speakers. For example, by extending Rule 3.3(a)(1) to jurisdictional issues, the Defendants can as
here use Rule 3.3(a)(1) to target unpopular lawyers.

189. The overly vague nature of Rule 3.3(a)(1)’s speech restrictions additionally violate
Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth Amendments and
imposes a chill on his speech activity.

190. Plaintiff seeks a declaration that Rule 3.3(a)(1) violates the Plaintiff’s rights under
the First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
capacities would ensure that Rule 3.3(a)(1) will not be enforced against Plaintiff in PRB case no.

120-2025 or in the future.

COUNT X

VERMONT PROFESSIONAL CONDUCT RULE 8.4(d) VIOLATES PLAINTIFE’S
FIRST AND FIFTH AMENDMENT RIGHTS AND IS UNCONSTITUTIONAL

191.  Plaintiff repeats and re-alleges Paragraphs 1 through 97 of this Complaint.

192. Rule 8.4(d) states: “It is professional misconduct for a lawyer to..... engage in
conduct that is prejudicial to the administration of justice.”

193. Rule 8.4(d) targets a lawyer’s expressive speech and conduct when it states that a
lawyer shall not “engage in conduct.”

194. As such Rule 8.4(d) is a content-based regulation that triggers strict scrutiny
analysis. Under strict scrutiny, a law is presumptively unconstitutional unless the government can
show the challenged law is the least restrictive means of targeting speech while also serving a

compelling governmental interest.
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195. Rule 8.4(d) does not serve a compelling governmental interest.

196. Even if Rule 8.4(d) served a compelling governmental interest, it is not narrowly
tailored and is not the least restrictive means of targeting speech while also serving a stated
compelling governmental interest

197. Inaddition, Rule 8.4(d)’s key terms—including the terms “engage in conduct,” and
“prejudicial to the administration of justice,” are not well defined in either Rule 8.4(d) or the
accompanying commentary, further establishing that Rule 8.4(d) is not narrowly tailored.

198. Inaddition, as a result of that lack of clarity, Plaintiff is unable to discern in advance
precisely what speech and conduct is prohibited by Rule 8.4(d), and enforcement officials are
granted too much discretion to decide for themselves when to initiate misconduct proceedings
against attorney speakers.

199. The overly vague nature of Rule 8.4(d)’s speech and conduct restrictions
additionally violate Plaintiff’s rights under the Due Process Clause of the Fifth and Fourteenth
Amendments and imposes a chill on his speech activity.

200. Regardless Rule 8.4(d)’s speech and petitioning restrictions are an unlawful attempt
to cutback on the protection of the Noerr-Pennington doctrine, and for that additional reason, Rule
8.4(d) is unconstitutional and invalid.

201. Plaintiff seeks a declaration that Rule 8.4(d) violates the Plaintiff’s rights under the
First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their official
capacities would ensure that Rule 8.4(d) will not be enforced against Plaintiff in PRB case no. 120-

2025 or in the future.

COUNT XI

VERMONT PROFESSIONAL CONDUCT RULES 3.1, 3.3(a)(1), 3.5(d), 4.2. 4.3, 4.4(a),
4.5, 8.3(a) AND 8.4(d) IMPOSE AN UNCONSTITUTIONAL CONDITION ON
PLAINTIFE’S RIGHT TO BE A LAWYER

202. Plaintiff repeats and re-alleges Paragraphs 1 through 200 of this Complaint.
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203. “[G]overnment may not deny a benefit to a person on a basis that infringes his
constitutionally protected interests.” See, Sheetz v. Cty. of El Dorado, 144 S. Ct. 893, 900 (2024)
(internal quotation marks and citations omitted). “[T]he [unconstitutional conditions] doctrine
applies when the government attempts to ‘exact waivers of rights as a condition of benefits, even
when those benefits are fully discretionary,”” Stavrianoudakis v. United States Fish & Wildlife
Serv., 108 F. 4th 1128 (9th Cir. 2024) citing United States v. Scott, 450 F.3d 863, 866-67 (9th Cir.
2006). That is precisely what is happening here. The Defendants are trying to exact waivers of
rights (such as Plaintiff’s First Amendment rights) as a condition to becoming and remaining an
attorney licensed to practice law in Vermont. In other words, none of the Rules that the
Misconduct Petition charges the Plaintiff with violating would apply to a non-attorney engaging
in the same petitioning or the same speech. The plain result of that fact is that the government
requires Plaintiff to surrender some of his First Amendment rights. This is another concrete
constitutional injury to Plaintiff. Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, 8.3(a) and 8.4(d)
seek to extract from Plaintiff a waiver of his First, Fifth and Fourteenth Amendment rights in order
to become and remain a Vermont licensed attorney.

204. As aresult, Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, 8.3(a) and 8.4(d) are
unconstitutional.

205. Additionally, Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5 and 8.4(d) speech and
petitioning restrictions are an unlawful attempt to cutback on the protection of the Noerr-
Pennington doctrine, and for that additional reason, those Rules are unconstitutional and invalid.
Plaintiff seeks a declaration that Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, 8.3(a) and 8.4(d)
violate the First, Fifth and Fourteenth Amendments, and an injunction against Defendants in their
official capacities would ensure that Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, 8.3(a) and

8.4(d) will not be enforced against Plaintiff in PRB case no. 120-2025 or in the future.
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COUNT XII

DECLARATION THAT MICHAEL HANLEY ENGAGED IN JUDICIAL
DECEPTION OF THE PROBABLE CAUSE HEARING PANEL

206. Plaintiff repeats and re-alleges Paragraphs 1 through 200 of this Complaint.

207. Michael Hanley has injured Plaintiff by violating Plaintiff’s due process rights by
engaging in judicial deception in order to obtain a probable cause finding. Plaintiff seeks
declaration that Michael Hanley engaged in judicial deception of the probable cause hearing panel
in PRB case 120-2025.

208. Plaintiff seeks prospective injunctive relief preventing the Defendants from taking
any further action against Plaintiff based on the Misconduct Petition because the injury suffered
by Plaintiff from Michael Hanley’s judicial deception is still being felt by Plaintiff. In other words,
it is an ongoing injury and Plaintiff seeks prospective relief enjoining all future action by the
Defendants against Plaintiff that would not have been able to, or would not be able to, be properly
taken under A.O. 9 without the finding of probable cause that was obtained by Michael Hanley’s
judicial deception.

209. The requested declaration and injunctive relief will redress the irreparable harm
that Plaintiff has suffered and continues to suffer as a result of Michael Hanley’s judicial deception

of the probable cause hearing panel.

COUNT XIII

DECLARATION THAT THERE WAS NO PROBABLE CAUSE TO BRING COUNT
I-VIII OF THE MISCONDUCT PETITION

210. Plaintiff repeats and re-alleges Paragraphs 1 through 200 of this Complaint.

211. None of Plaintiff’s litigation activity is “sham litigation.” None of Plaintiff’s
litigation activity is both “objectively baseless” and “intended to cause harm to [anyone] ‘through
the use of the governmental process.”” As a result, there was no probable cause to bring any of

Counts I through VIII.

47



2:26-cv-00038 Documentl Filed 02/18/26 Page 48 of 49

212. Defendants’ malice and ill-motives are demonstrated by the fact that Defendants
lacked probable cause to bring any of the charges. Chiaverini v. City of Napoleon, 602 U.S.
556 (2024). The lack of probable cause is demonstrated above and is overwhelmingly
demonstrated with the Defendants’ lead count—Count [—which as described above is supported
by mounds of evidence.

213. Plaintiff seeks declaration that there did not exist probable cause to bring any of
Counts I through VIII of the Misconduct Petition. The requested declaration relief will redress the
irreparable harm that Plaintiff has suffered and continues to suffer as a result of Michael Hanley’s
bringing charges without probable cause.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully prays that the Court award the following relief against
Defendants:

A. That this Court grant judgment in favor of Plaintiff and against Defendants;

B. That this Court issue the declarations and injunctive relief requested herein by Plaintiff;

C. That this Court issue a declaratory judgment declaring that that Misconduct Petition
and Defendants’ bringing it violates the Plaintiff’s rights under the First, Fifth and
Fourteenth Amendments;

D. That this Court issue a declaratory judgment declaring that the Plaintiff’s petitioning
activity targeted by the Misconduct Petition is immunized by the Noerr-Pennington
doctrine;

E. That this Court issue an injunction enjoining the Defendants from taking any further
action in PRB case no. 120-2025 against Plaintiff (other than dismissing it with
prejudice);

F. That this Court issue a declaratory judgment declaring that Rules 3.1, 3.3(a)(1), 3.5(d),
4.2,4.3,4.4(a), 4.5, 8.3(a) and 8.4(d) are unconstitutional and violate Plaintiff’s rights

under the First, Fifth and Fourteenth Amendments;
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G. That this Court issue an injunction enjoining the Defendants from bringing,
maintaining and/or or processing of any misconduct complaint to the extent that the
misconduct complaint alleges a violation of, or seeks to penalize Plaintiff or any other
person under, any of Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5, 8.3(a) and 8.4(d).

H. That this Court issue a declaratory judgment declaring that that there did not exist
probable cause to bring any of Counts I through VIII of the Misconduct Petition;

I.  That this Court issue a declaratory judgment declaring that Michael Hanley engaged in
judicial deception of the probable cause hearing panel in PRB case 120-2025;

J. Such other relief as the Court deems just and proper.

JURY DEMAND

Plaintiff hereby demands a trial by jury of all issues so triable.

Dated: February 18, 2026 THE PLAINTIFF,

/s/Thomas Melone

Thomas Melone

601 South Ocean Blvd.

Delray Beach, FL 33483

Phone: (212) 681-1120

Email: Thomas.Melone@gmail.com
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STATE OF VERMONT

PUBLIC UTILITY COMMISSION
Petition of Apple Hill Solar LLC, Docket No. 24-3517-PET
pursuant to 30 V.S.A. § 248, for a
certificate of public good authorizing
the installation and operation of a 2.0
MW solar electric generation facility
located off Willow Road in Bennington,
Vermont

N N N N N N N

APPLE HILL SOLAR LLC’S PRELIMINARY COMMENTS OF THE DEPARTMENT
OF PUBLIC SERVICE’S MOTION TO STAY

Apple Hill Solar LLC (“AHS”) will be prepared to preliminarily address the Motion to
Stay of the Department of Public Service (“DPS”) and the Town of Benington’s comments at the
scheduling conference set for January 13, 2025.

In advance of the conference, AHS provides the following preliminary comments.

1. AHS has already explained to DPS that AHS is proceeding with the petition under
the assumption that it would be a merchant generator. That is the same basis on which the
Commission reviewed the project initially in docket 8797, which then eventually became a project
with a standard offer contract affer the CPG was issued. There is no difference here. AHS is not
seeking to rely on any waivers. If DPS needs AHS to say that in different ways or clarify
testimony, AHS is happy to do so.

2. With respect to Commission Rule 5.403(A)(19), it is difficult to believe that DPS
even raised that point because the existence of Chelsea Solar has such a storied history. AHS has
supplemented the testimony to state that the Chelsea Solar LLC project currently before the
Commission in Case 23-0249 is a project described in Rule 5.403(A)(19), and that there are no
others.

3. With respect to the AHS project in docket 8454, the issue of estoppel may be
interesting, after all, the Commission held that the Chelsea Solar project satisfied all the
requirements for a CPG but only denied the CPG based upon a then newly announced single plant

rule. If estoppel is at play then the CPG for Chelsea Solar in case 23-0249 should be summarily
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granted now that the Commission denied the extension of the AHS standard offer contract.
Counsel to Chelsea Solar will review the estoppel issue for that proceeding and make the
appropriate motion for summary judgment.

4. As for the AHS project itself in this docket, the petition itself describes the
differences that would be material from the prior one such as, for example, the smaller footprint,
the removal of what the Commission referred to as a “black box,” and the growth in existing
vegetation.

5. Some of the players have also changed. For example, the closest neighbor to the
project has filed written support for the projects. So too have other neighbors. And those
neighbors spoke out in support of the project before the Town’s planning commission. In fact,
more than twice the number of people spoke out in favor of the Project than against it.

6. There are other differences as well, including, inter alia, that there is no Bennington
Town Plan in effect. Thanks to the doggedness of two honest Bennington Select Board members
and a number of whistleblowers, AHS has become aware that the Bennington Town Plan expired
under 24 V.S.A. §4387 on October 6, 2023, eight years after its adoption. What has ensued is a
multi-faceted conspiracy to cover up that fact for a variety of reasons, including reasons related to
the AHS and Chelsea Solar projects. The still active cover-up conspiracy includes all of the Select
Board members but the two aforementioned and other Does and has resulted, inter alia, in the
Town fraudulently obtaining grants from various entities, including federal funds, all of which
require a Town Plan to be in effect. The expiration of the Town Plan also resulted, inter alia, in
the loss of the Downtown Designation and the Town’s Bolio Amendment being void ab initio.

7. The cover up and overt acts include the forgery, counterfeiting and publication of
official town and regional documents in violation of 13 V.S.A §1801 and §1802 and the
submission of false certifications to the State and Federal government in violation of 13 V.S.A
§2002 and 32 V.S.A §631(a)(9). The dramatic scope of the cover up is not surprising considering
that since the expiration of the Town Plan in 2023, the Town has applied for and/or received
millions of dollars in state and federal funds through grants and tax benefits as well as other types

1
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of benefits from various programs that specifically require that a duly adopted municipal town
plan be in place. The cover-up also includes filing false statements with the Commission that are
based upon the existence of a Town Plan, but for which the Town knows does not exist and has
not existed since October 6, 2023.

8. AHS’s parent Allco Finance Limited is finalizing a complaint to be filed in Federal
District Court against the Town of Bennington, its Select Board members (other than the two
aforementioned), the town planner and town manager involving their conspiracy to cover-up the
fact that the Town Plan expired on October 6, 2023, as well as other claims, such as breach of
contract (i.e., the settlement agreement between AHS and the Town), violations of the Racketeer
Influenced and Corrupt Organizations Act (18 U.SC. § 1962(c)), injunctive and declaratory relief,
and violations of civil rights. The complaint will also set the record straight on why the Mount
Anthony Country Club (who the Town was and may still be working with) withdrew as an

intervenor in the Chelsea Solar case.

Dated: January 10, 2025 Respectfully Submitted,

APPLE HILL SOLAR LLC
By: /s/ Thomas Melone

Thomas Melone

Apple Hill Solar LLC

157 Church Street, 19" Floor
New Haven, CT 06510
Thomas.Melone@AllcoUS.com
212-681-1120
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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Petition of Apple Hill Solar LLC, pursuant Docket No. 24-3517-PET
to 30 V.S.A. § 248, for a certificate of public
good authorizing the installation and
operation of the “Apple Hill Solar Project,”
a 2.0 MW solar electric generation facility
located off Willow Road in Bennington,

Vermont

N’ N N N N N N’

PETITIONER’S RESPONSE TO THE TOWN OF BENNINGTON’S
MOTION TO STRIKE

On January 15, 2025, the Attorney Merrill Bent, purportedly on behalf of the Town of
Bennington (“Town”), filed a Motion to Strike (the “Motion”) the Petitioner’s January 10, 2025,
and January 12, 2025 comments, that were filed by Petitioner in response to the State of Vermont’s
Motion to Stay and Initial Comments filed by Attorney Merrill Bent, purportedly on behalf of the
Town of Bennington. Attorney Bent posits that the filings should be stricken because purportedly
they involve “ad hominem attacks on members of the public who are not involved in this docket,
town officials, and elected officials (who serve their community as volunteers) [and] were neither
responsive nor relevant to the matters raised before the PUC.” Motion at 1. Both assertions by
Attorney Bent, as explained below, are false.

Attorney Bent further alleges that the filings were made for “an improper purpose in
violation of Commission Rule 2.203(C),” without any evidentiary basis or even explaining what
the “improper purpose” allegedly is. Motion at 1. That claim by Attorney Bent is false f0oo. Then
while conceding that the Petitioner’s filings are “responsive to the issues raised by the other
parties,” Attorney Bent doesn’t want to do any work now to respond to them. As per usual, the

motion is short on facts and short on the law.

A. Attorney Bent Is Not Authorized To Speak On Behalf Of The Town of
Bennington.

1. Attorney Bent’s Purported Representation And Filings Violate The Vermont
Open Meeting Law.

Attorney Bent states that she is acting on behalf of the Town of Bennington in this case.

But there was no public meeting held by the Select Board that authorized Attorney Bent to file
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anything in this case, nor act on behalf of the Town opposing the AHS project. The Town has
held a single meeting regarding the Project in this case, at which more than twice the number of
people spoke out in favor of the Project than against it.

1 V.S.A. § 312 provides:

Right to attend meetings of public agencies

(a)(1) All meetings of a public body are declared to be open to the public at all
times, except as provided in section 313 of this title. No resolution, rule,
regulation, appointment, or formal action shall be considered binding except

as taken or made at such open meeting, except as provided under subdivision
313(a)(2) of this title.

[Emphasis added.]

dkkok

(b)(1) Minutes shall be taken of all meetings of public bodies. The minutes shall
cover all topics and motions that arise at the meeting and give a true indication of
the business of the meeting.

Attorney Bent could only be appointed to act on behalf of the Town in this case after a duly
noticed open meeting of the Select Board with her appointment being a duly noticed agenda item.
No such meeting occurred. Nor did the Planning Commission hold any meeting listing as an
agenda item the appointment of Merrill Bent. No duly noticed meeting was held by any public
body in Bennington authorizing Merrill Bent to intervene on behalf of the Town.

Likewise, because Attorney Bent’s filings in this case have taken definite positions in
opposition to the Project, those too need to be authorized by the Select Board after a duly noticed
open meeting of the Select Board with the AHS project being duly noticed agenda item. No such
meeting occurred. Because properly noticed meetings never occurred, the public and taxpayers in
Bennington were denied their rights to speak under the Open Meeting Law and under the First
Amendment. While the landowner for the Project intends to file suit against the Town for violating
the Open Meeting Law, for purposes of this case, Attorney Bent’s motion to strike should be

summarily denied and rejected unless Attorney Bent provides documentary evidence that was the
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product of compliance with Vermont’s Open Meetings Law that she is authorized to make filings

on behalf of the Town and take positions in opposition to the AHS project.’

2. Attorney Bent’s Representation Would Violate The Vermont And New York
Rules of Professional Conduct.

Similarly, even if Attorney Bent’s filings were properly authorized by the Select Board
(which they were not), Attorney Bent’s representation would be a violation of multiple rules of the
Vermont and New York attorney rules of professional conduct. Attorney Bent is admitted to
practice in Vermont and New York, and as such is bound by both sets of rules.

i Merrill Bent’s Purported Representation Of The Town Violates Rule 3.7.

First, unless the Town stipulates that the Town Plan expired on October 6, 2023, Merrill
Bent is a key witness and as such is disqualified from representing the Town under Vermont Rules

of Professional Conduct 3.7 states:

Rule 3.7. Lawyer as Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a
necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the
case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

And Rule 3.7 of the New York Rules of Professional Conduct which states:

(a) A lawyer shall not act as advocate before a tribunal in a matter in which the
lawyer is likely to be a witness on a significant issue of fact unless:

(1) the testimony relates solely to an uncontested issue; (2) the testimony relates
solely to the nature and value of legal services rendered in the matter; (3)
disqualification of the lawyer would work substantial hardship on the client; (4) the
testimony will relate solely to a matter of formality, and there is no reason to believe
that substantial evidence will be offered in opposition to the testimony; or

(5) the testimony is authorized by the tribunal.

(b) A lawyer may not act as advocate before a tribunal in a matter if:

(1) another lawyer in the lawyer’s firm is likely to be called as a witness on a
significant issue other than on behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or (2) the lawyer is precluded from doing
so by Rule 1.7 or Rule 1.9.

! The Town’s purported intervention and filings in this case also constitute a breach of a settlement
agreement dated September 14, 2018, between AHS and the Town. AHS intends to file a separate
lawsuit against the Town making just that claim.
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The Town Plan expired on October 6, 2023, but the story that Town Manager Stu Hurd
and a majority of the Select Board have been spinning is that the adoption of the Energy
Amendment in 2018 is considered a readoption to the entire Town Plan, which is clearly contrary
to the actual facts and the law.

Nevertheless Mr. Hurd claims that he and the Select Board have a “legal opinion” to that
effect presumably from the Town’s only regular attorney Merrill Bent, a prolific opinion writer.
See Exhibit 1 which is an attached email from Hurd stating: “We believe we have sufficient
documentation and a legal opinion supporting our position. /t’s not a lie if one believes what one’s
saying.”

Mr. Hurd and a majority of the Select Board seem to also claim as part of their scheme that
the Bennington County Regional Commission (“BCRC”) has accepted the Town’s position. But
whether the BCRC “accepts” the Town’s position is statutorily irrelevant, which, inter alia, has
been confirmed by the general counsel to the grant making entity—ACCD. See Exhibit 2.

Attorney Merrill Bent can no longer advise the Select Board on issues related to the Town
Plan. She has been implicated by Stu Hurd (see Exhibit 1) and at a minimum would be a key
witness which prevents her representing the Select Board. As a result, under both the Vermont
and New York Rule of Professional Conduct 3.7, she is prohibited from representing the Select
Board.

Mr. Hurd’s and a majority of the Select Board’s claim also is expressly contradicted by the
Select Board’s certification attached as Exhibit 3, which correctly certifies that the last Town Plan
was put in place in 2015. The certification, however, diverges from the facts when it claims that

the 2015 Town Plan was still effective in 2024.2

2 All grants through the Vermont Community Development Program (the “VCDP?) require that
the municipality certify that it has a duly adopted and has a current municipal plan in effect On
August 26, 2024, Select Board members Sarah Perrin, Jeanne Jenkins, Ed Woods, Tom Haley and
Jeanne Conner executed a “Resolution for VCDP Grant Application Authority”, ‘and submited it
to the VCDP in connection with the Town’s planning grant for the Shires Housing Merger. The
VCDP is a division within the DHCD, which in turn is a division of the Vermont Agency of
Commerce and Community Development (the “ACCD”). The VCDP operates the Community
Development Block Grant Program (“CDBG”) of the U.S. Department of Housing and Urban
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ii. Merrill Bent’s Purported Representation Of The Town Violates Rule 1.7.

Attorney Merrill Bent can also no longer advise the members of the Select Board for
another reason. On January 13, 2025, in a secret executive session meeting held after the
scheduling conference in this case, Merrill Bent imposed a gag order on the members of the Select
Board, instructing them not say anything about the Town Plan. Right off the bat, Bent’s advising
all individual seven members of the Select Board what to do and what not to do, has created a
conflict under Rule 1.7 that prevents her from representing the Board or any member absent
informed written consent, which does not exist.

Vermont Rules of Professional Conduct 1.7 states:

Rule 1.7. Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

New York Rule of Professional Conduct Rule 1.7, which is more restrictive than

the Vermont rule states:

CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that either:

(1) the representation will involve the lawyer in representing differing interests; or

Development (“HUD”). VCDP provides CDBG grant funds to municipalities throughout Vermont
for housing, economic development and other community development projects to benefit
primarily low-to-moderate income persons.
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(2) there is a significant risk that the lawyer’s professional judgment on behalf of a
client will be adversely affected by the lawyer’s own financial, business, property
or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

There are multiple reasons why Merrill Bent’s purported representation of the Town would
violate both Vermont and New York Rule 1.7. First, as stated above, Bent’s advising all individual
seven members of the Select Board what to do and what not to do, has created a conflict under
Rule 1.7 that prevents her from representing the Board or any member absent informed written
consent, which does not exist. Second, Bent’s gag order plainly violates each Select Board
member’s First Amendment rights. This gag order followed on the heels of action targeted at two
specific Select Board members—Clark and Adams. The majority of the Select Board’s efforts to
quash Select Board member Clark Adams’s various Facebook posts (reflected in the minutes of
January 2, 2025) are improper and patently unconstitutional. Government efforts to “dictat[e] the
subjects about which persons may speak,” First Nat. Bank of Boston v. Bellotti, 435 U. S. 765,
784-785, 98 S. Ct. 1407, 55 L. Ed. 2d 707 (1978), or to suppress protected speech are
“‘presumptively unconstitutional,”” Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S.
819, 830, 115 S. Ct. 2510, 132 L. Ed. 2d 700 (1995). And that is so regardless of whether the

(113

Government carries out the censorship itself or uses a third party “‘to accomplish what . . . is
constitutionally forbidden.””” Norwood v. Harrison, 413 U. S. 455, 465, 93 S. Ct. 2804, 37 L. Ed.
2d 723 (1973).

Likewise, Merrill Bent issued a written opinion dated September 4, 2024, which targeted
Select Board member Nancy White. Nancy White has constantly questioned the issue of the

expiration of the Town Plan. Nancy White contacted the State of Vermont directly regarding a

specific grant. Merrill Bent, presumably at the urging of the majority of the Select Board issued a
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written opinion targeting White, stating that Nancy White’s “outreach [to the State] exceeded the
authority of any single member of the Bennington Selectboard.” Bent’s opinion was a patently
unconstitutional use of government funds to chill Nancy White’s First Amendment rights. Some
would say that Nancy White had a duty to follow her conscience and check with the State on the
issues which concerned her. Substantively, Nancy White clearly had a valid basis for that contact,
and a valid basis to query whether “the proper federal and or state guidelines have not been
followed.” Among other things, of course, without a valid Town Plan, applying for the grant was
impermissible.

iil. Merrill Bent’s Purported Representation Of The Town Violates Rule 1.7 and
Rule 3.7 Because Of The Violations Of The Open Meeting Law.

As discussed above, either Merrill Bent went rogue and just intervened in the case because
of close personal relationships with opponents of the project, or the Open Meeting Law was
violated. Either way Merrill Bent is a key witness, and would have conflicting representation
interest, including concerns regarding herself becoming a defendant as well as a witness. Those
direct conflicts prevent Merrill Bent from representing any party in this case.

B. The Filings Did Not Contain Ad Hominem Attacks.

Bent conflates ad hominem comments with observations of the credibility of certain
individuals. Observations on an individual’s credibility that are based upon evidence are not ad
hominem attacks, and that is the case here. See, e.g., Hass & Gottlieb v. Sook Hi Lee, 55 A.D.3d
433, 434, 866 N.Y.S.2d 72 (N.Y. App. Div. 2008) (the “remarks complained of were not ad
hominem attacks, but observations of defendant’s credibility.”) And Bent opened the door by

raising the issue of estoppel.

1. Observations on Maru and David Griffin’s credibility are based upon evidence
and are not ad hominem attacks.

As shown in AHS filing dated January 12, 2025, the Griffins failed to disclose assets in the
bankruptcy case. There were at least two properties in Florida, the sale documents for which were
attached to the AHS filings conclusively establishing the Griffins concealment. Hiding assets can
also extend the statute of limitations on debt collection.

6
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In AHS’s filing it states: “If Leon and Griffin had no problem with defrauding the federal
government through the Bankruptcy Court or creditors, the filing false testimony with the
Commission would seem like a walk in the park. And that false testimony served the purposes of
the core opponents of the projects and was in large part used as the basis for the Commission to
deny the CPG in docket 8454.” That is not an ad hominem attack because it is based upon
incontrovertible evidence—the sale documents that bear David Griffin’s signature. AHS’s
“remarks complained of were not ad hominem attacks, but observations of [Griffins] credibility.”)

And as AHS stated, the Commission denied the CPG in case 8454 based upon the claim
repeated by the Griffins and their core group on the basis that purportedly “the whole facility would
be prominently visible from the golf course.” Petition of Apple Hill Solar LLC, Order Adopting
Proposal For Decision On Remand And Denying Petition, Docket 8454 (May 7, 2020) at 37. And
when the Griffins sought to repeat that made up claim in case 23-0249, the petitioner sought to
depose the purported “owners” of the Mount Anthony Country Club—Maru Leon and David
Griffin.

Then Leon and Griffin withdrew from case 23-0249 but only after filing a long-winded
tirade reciting false reasons why they were withdrawing—those statements too are relevant to, and
undercut, their credibility. Then in subsequent filings, both DPS and the Town regurgitated those
false premises for why Leon and Griffin purportedly withdrew. And then likewise, the
Commission backed the hearing officer’s backing the home team by imposing stringent limitations
on petitioner’s rights to discovery and due process. Those discovery orders have been appealed to
the Superior Court, and the Griffins conduct in both the Bankruptcy proceeding and the long-
winded tirade are relevant to that appeal and will be an issue there as well. So too will the conduct
of the Town discussed in AHS’s prior filings and below.

But there’s more to the Griffin credibility story. The discharge received in Case 13-10693
was only for David Griffin and Maru Leon in their individual capacities. But the petition shows
that many of the debts listed were actually in the name of the corporation, Down to Earth Golf
Course Development, Inc. (“DTE”), the business registrant for the Mount Anthony Country Club.

7
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No discharge was issued to the corporation. No discharge was issued either to the Griffin Family
Qualified Domestic Trust, which was a clear third-party beneficiary of many of the debts. Thus,
those debts appear to still be valid, still accruing interest and not discharged.

2. The Town.

The AHS filings also reference conduct by various Town personnel related to the expiration
of the Town Plan—a key factor in the prior AHS case. As noted in AHS’s filings and in the
attached Exhibit 1, the Town is using Seinfeld’s George Costanza defense. See, The Rise of the
Costanza Defense, New York Times (May 6, 2016),° i.e., “It’s not a lie if one believes what one’s
saying.” As discussed in AHS’s filings and further below, there is plenty of evidence that
whistleblowers have provided to AHS that supports the statements regarding Town personnel.

C. The Town’s Motion Is So Vague That It Must Be Summarily Denied.

Pursuant to Commission Rule 2.204(E)(1)(e), the Commission may strike from any filing
any redundant, immaterial, impertinent, or scandalous matter. The Town does not indicate which
statements in the Responses it feels are “redundant, immaterial, impertinent, or scandalous”. In
fact, the Town does not even reference Rule 2.204(E)(1)(e) at all. For that reason alone, the
Motion to Strike should be denied.

In typical postcard fashion, the Town’s Motion to Strike summarily requests that the
entirety of the Responses be stricken. The Town refuses to allege with specificity which statements
it takes issue with because the Town knows that the devil is in the details. If forced to actually do
the work and adhere to the confines of Rule 2.204(E)(1)(e), the Town knows it will have no success
with respect to a motion to strike as none of the facts contained in the Responses are “redundant,
immaterial, impertinent, or scandalous.” So the Town does what it typically does, just phones it
in and makes sweeping vague and ambiguous assertions and expects the other parties to do the
work. The Town even concedes that some of Petitioner’s allegations are responsive but refuses to

identify which ones those are.

3 https://www.nytimes.com/2016/05/07/business/dealbook/the-rise-of-the-costanza-defense.html.
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Like all motions, a motion to strike must state with particularity the grounds for seeking
the order. “[A] sweeping, indiscriminate motion to strike, without any explanation as to how or
why the targeted paragraphs are immaterial or redundant, does not contain the requisite
particularity or otherwise clearly show that an order to strike is warranted.” Arias-Zeballos v.
Tan, 2006 U.S. Dist. LEXIS 78884, 2006 WL 3075528, slip op. at 10 (S.D.N.Y. 2006)(Emphasis
added.) “A motion to strike must state with particularity the grounds therefor and set forth the
nature of relief or type of order sought.” Credit General Ins. Co. v. Midwest Indem. Corp. 916 F.
Supp. 766, 771 (N.D. Ill. 1996) (citing SA CHARLES A. WRIGHT & ARTHUR R. MILLER,
FEDERAL PRACTICE & PROCEDURE § 1380 (2d ed. 1990)). Typically, unnecessary
evidentiary details in a pleading will not be stricken. Credit General, 916 F. Supp. 771. In moving
to strike matters as irrelevant, a movant must clearly show that the matter is outside the issues in
the case and is prejudicial. Id. (Emphasis added.) Cumis Ins. Soc'y Inc. v. Peters, 983 F. Supp.
787, 798 (N.D. Ill. 1997); Trust Mark Life Ins. Co. v. Univ. of Chicago Hosps., 1996 U.S. Dist.
LEXIS 1614, No. 94 C 4692, 1996 WL 68009 at *1 (N.D. Ill. Feb. 14, 1996). The Town has not
made any specific arguments as to why certain matters are “redundant, immaterial, impertinent, or
scandalous”. They have not identified any paragraphs or pages that they take issue with. In fact,
the Town’s assertions are so vague and ambiguous it is difficult for AHS to even respond to the
Motion. Notwithstanding, AHS will assume that Bent is referring to matters relating to (i) the
Town Plan expiration and the Town’s active conspiracy to cover up the expiration and (ii) the
Griffins a/k/a Mount Anthony Country Club. The Griffins have been discussed above.

D. Bent’s Raising Estoppel Opened The Door To AHS’s Statements.

By raising the issue of estoppel Bent has introduced multiple issues on which the AHS'’s
filings regarding the Griffins and the Town Plan are directly relevant. See, Trepanier v. Getting
Organized, 155 Vt. 259, 265-266 (1990). For one, the issue must be the same as the one raised in
the later action, and, here, the expiration of the Town Plan and the Town’s actions related thereto
means the issue is different. Second, there was not a full and fair opportunity to litigate the issue
in the earlier action because, among other things, the PUC excluded relevant evidence, the PUC

9
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decision was based upon evidence not in the record, and the conclusions regarding the Mount
Anthony Country Club were not based upon credible evidence. Third, applying preclusion in the
later action would not be fair. Trepanier v. Getting Organized, 155 Vt. 259, 265-266 (1990).

Regardless, even if Bent could meet the base requirements for preclusion (which she
cannot), there are many exceptions to preclusion applicable here to which the AHS filings are
directly relevant.

Exception 1. Restatement (Second) of Judgments §28(2)(b).* Preclusion is not applicable
if: the “issue is one of law and [] a new determination is warranted in order to take account of an
intervening change in the applicable legal context or otherwise to avoid inequitable administration
of the law.” This exception applies here because, as argued above, the Town Plan has expired and
to apply preclusion would surely be inequitable.

Exception 2. Restatement (Second) of Judgments §28(3). “A new determination of the issue
is warranted by differences in the quality or extensiveness of the procedures followed in the two
courts.” This exception applies here because, as argued above, the PUC excluded relevant evidence
and based its decision on non-credible evidence and evidence not in the record.

Exception 3. Restatement (Second) of Judgments §28(5). “There is a clear and convincing
need for a new determination of the issue.” This criterion is easily met for all the reasons set forth
herein and in AHS’s other filings that Bent seeks to strike.

Exception 4. AHS is entitled to attack the earlier decision when and if other parties assert
preclusion. See, Restatement (Second) of Judgments, §80 (“When a judgment is relied upon as the
basis of a claim or defense in a subsequent action, relief from the judgment may be obtained.”)

The credibility of the Griffins and the Mount Anthony Country Cub testimony, and the

Town’s actions regarding the Town Plan are clearly relevant to the estoppel issue raised by Bent.

4 See, Trepanier, 155 Vt. at 265 for the Vermont Supreme Court’s endorsement of the Restatement
(Second) of Judgments §28.
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1. The Town Plan Expiration

The expiration of the Town Plan is relevant because both the Town and DPS raised the
issue of estoppel. The project in Case 8454 was denied because it purportedly violated certain
provisions of the Town Plan, specifically related to the Rural Conservation District. Now those
provisions of the Town Plan no longer apply because there is no Town Plan as the Town Plan
expired on October 6, 2023.

The Town bears the burden of establishing the elements of preclusion. Greenberg v.
Bd. of Governors of Fed. Reserve Sys., 968 F.2d 164, 170 (2d Cir. 1992).

Pursuant to 24 V.S.A. §4387, the 2015 Bennington Town Plan was set to expire on October
6, 2023. The town plan adoption process is laid out in 24 V.S.A. §4302, and §§4381-4387 and is
formidable (due to an intervening change in the requirements of the statute) and will often take
years to accomplish. Section 4387(b)(1)(A) mandates that the planning commission “engage in
community outreach and involvement in updating the plan”. As the time to begin the process to
head off an October 6, 2023, expiration date of the 2015 Town Plan was fast approaching, the
Town was actively involved in litigation with Allco and affiliates over the proposed Chelsea Solar
project and the AHS project.

Fearing that Allco would insert itself into the now more onerous planning process with
respect to any newly proposed Town Plan, certain Select Board and Planning Commission
members (together with the town manager and town planner) hatched a scheme to buy more time,
hoping that Allco would have given up by the extended schedule.

The way in which the Town attempted to do that was to claim that the 2015 Town Plan had
actually been re-adopted in 2018 when the Town passed the Energy Amendment, such that the
Town Plan would not expire in 2023 but in 2026. The obvious issue with that scheme (besides
getting caught) is that the town plan adoption process in 24 V.S.A. §4302, and §§4381-4387 cannot
be circumvented and nothing that was required of the Town to re-adopt the Town Plan was actually

accomplished in 2018.
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Among other things, 24 V.S.A. §4387(a) requires that re-adoption take place in accordance
with 24 V.S.A. §4385 which requires public notice and two hearings as a condition precedent to
duly adopting a new town plan or re-adopting an old one. The Planning Commission never issued
a public notice concerning a public hearing on the re-adoption of the Town Plan. The Planning
Commission never voted on a re-adoption of the Town Plan. The Select Board never issued a
public notice concerning a public hearing on the re-adoption of the Town Plan. The Select Board
never voted on a re-adoption of the Town Plan. And, of course, the requirement under
§4387(b)(1)(A) that the planning commission “engage in community outreach and involvement in
updating the plan” was never done because that is exactly what the players were seeking to avoid
when they came up with the lie regarding the Town Plan. All that was ever done by the Town of
Bennington on January 22, 2018, was pass an amendment to the Town Plan (i.e., the Energy
Amendment), which was a process that was hijacked by the core opponents of the Chelsea and
AHS projects.

Moreover, 24 V.S.A. §4387(b) requires the Planning Commission to take the following

actions if it were adopting a Town Plan (none of which occurred):

(A)consider the recommendations of the regional planning commission
provided pursuant to subdivision 4350(c)(2) of this title;

(B) engage in community outreach and involvement in updating the plan;

(C) consider consistency with the goals established in section 4302 of this title;

(D)address the required plan elements under section 4382 of this title;

(E) evaluate the plan for internal consistency among plan elements, goals,
objectives, and community standards;

(F) address compatibility with the regional plan and the approved plans of
adjoining municipalities; and

(G)establish a program and schedule for implementing the plan.

No matter what the Energy Amendment might say, all that was accomplished by the Select Board
was an adoption of the Energy Amendment.

And documentation provided by whistleblowers proves beyond a shadow of a doubt that
the 2018 exercise of adopting the Energy Amendment was an amendment only and not a

readoption.
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Dated: January 29, 2025 Respectfully Submitted,

APPLE HILL SOLAR LLC
By: /s/ Thomas Melone
Thomas Melone

Apple Hill Solar LLC

157 Church Street, 19" Floor

New Haven, CT 06510
Thomas.Melone@AllcoUS.com
212-681-1120
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---------- Forwarded message ---------

From: Stuart Hurd <shurd@benningtonvt.org>

Date: Tue, Oct 15, 2024 at 4:44 AM

Subject: RE: Town Website

To: Joey Kulkin <jkulkin71@gmail.com>, Ned <edwardnperkins@gmail.com>

We believe we have sufficient documentation and a legal opinion supporting our position. It’s not a
lie if one believes what one’s saying. We’re moving on. Enjoy the day.

Stuart A. Hurd
Town Manager
Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Monday, October 14, 2024 7:02 PM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website

4935-2157-8057 000225
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*** This email originated outside your organization. ***
Do not click links or open attachments unless you recognize the sender and know the content
is safe.

Hi, Stu, you just lied to the public again about the town plan which expired on 10/6/23.

This time you said the town plan is valid in the eyes of the state.

Please produce communications from the state confirming what you just said. Because it's a
lie.

We've got the documents.

You don't.

Thanks!

On Fri, Oct 11, 2024 at 3:22 PM Joey Kulkin <jkulkin71(@gmail.com> wrote:

Hi, Stu, someone from your staff replaced the cover page on the state database in recent
days but it's still based on a lie.

QUESTIONS:
e On what day did a member of your staff upload the ACCD database with this new
cover page?

e Who uploaded it?
e Who authorized this person to make the change?

REQUEST:

4935-2157-8057 000226
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From: "Krieger, Maxwell" <Maxwell.Krieger@vermont.gov>

Date: October 18, 2024 at 4:27:43 PM EDT

To: Ned Perkins <EdwardNPerkins@gmail.com>

Subject: RE: Freedom of Information Act - Public Records Request

Ned,

As a strict caveat, the Department, nor I can offer you legal advice or
interpretation of statute. If you are seeking a legal opinion you will need to
consult a private attorney.

The most relevant statute is Vermont Title 24, Chapter 117.

From the Department’s perspective, the short answer to your question is no. The
RPC can provide technical assistance through the municipal planning process, and
the RPC must ultimately receive and review the plan for conformance with the
requirements of the planning statute and regional planning goals, but the
municipality itself must adopt the municipal plan.

Thank you,

4935-2157-8057 000228
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-Max

Maxwell I. Krieger, Esq., General Counsel

Department of Housing and Community Development
Vermont Agency of Commerce and Community Development
1 National Life Dr., Deane C. Davis Bldg, 6t Floor
Montpelier, VT 05620

(802) 522-3132

Maxwell krieger@vermont.gov

accd.vermont.gov

From: Ned Perkins <edwardnperkins@gmail.com>

Sent: Friday, October 18, 2024 4:17 PM

To: Krieger, Maxwell <Maxwell.Krieger@vermont.gov>

Subject: RE: Freedom of Information Act - Public Records Request

EXTERNAL SENDER: Do not open attachments or click on links unless
you recoghize and trust the sender.

Hi Max,

One more question for you —

Do the statutes authorize a Regional Planning Commission to adopt a Municipal
Town Plan on the Municipality’s behalf?

Thanks for your help,

Ned

4935-2157-8057 000229
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Ned Perkins

2229 South Stream Road
Bennington, VT 05201
802-442-9660 (h)

802-733-7149 (c)

From: Krieger, Maxwell [mailto:Maxwell.Krieger@vermont.gov]
Sent: Tuesday, October 15, 2024 9:16 AM

To: Ned Perkins

Subject: RE: Freedom of Information Act - Public Records Request

Mr. Perkins,

The Agency is not statutorily tasked with reviewing or approving the content of
the plans and bylaws submitted to the database. The Agency is solely tasked with
maintaining the database with the submissions from the municipalities and
regional planning commissions. The Agency relies upon the submissions and
representations of the municipalities and regional planning commissions with
regard to evaluating the status of bylaws or plans.

If you have specific questions about the status of a municipal plan or bylaw, the
municipality itself and/or the regional planning commission would be the best
resources for more information.

Thank you,

4935-2157-8057 000230
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-Max

Maxwell I. Krieger, Esq., General Counsel

Department of Housing and Community Development
Vermont Agency of Commerce and Community Development
1 National Life Dr., Deane C. Davis Bldg, 6t Floor
Montpelier, VT 05620

(802) 522-3132

Maxwell krieger@vermont.gov

accd.vermont.gov

From: Ned Perkins <edwardnperkins@gmail.com>

Sent: Tuesday, October 15, 2024 9:10 AM

To: Krieger, Maxwell <Maxwell.Krieger@vermont.gov>

Subject: RE: Freedom of Information Act - Public Records Request

EXTERNAL SENDER: Do not open attachments or click on links unless
you recoghize and trust the sender.

Good Morning Max,

Thank you for getting back to me. I have a quick follow-up question-

Does the Agency of Housing and Community Development formally review
and/or approve submissions of Town Plans or Town Plan Amendments from
individual towns to the agency?

If so, please supply copies of all documents regarding the review of the Town of
Bennington’s January 22, 2018 Amended Bennington Town Plan.

Thanks again,

4935-2157-8057 000231
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Ned

Ned Perkins

2229 South Stream Road
Bennington, VT 05201
802-442-9660 (h)

802-733-7149 (c)

From: Krieger, Maxwell [mailto:Maxwell.Krieger@vermont.gov]
Sent: Monday, October 14, 2024 10:51 AM

To: Ned Perkins

Subject: RE: Freedom of Information Act - Public Records Request

Mr. Perkins,

Attached, please find the documents submitted to the Department in 2018. At that
time, the documents were sent directly via email to the DHCD Staff Person
administering the database, who then uploaded them. The Commissioner did not
receive the documents directly.

This concludes the Department’s response,

4935-2157-8057 000232
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-Max

Maxwell I. Krieger, Esq., General Counsel

Department of Housing and Community Development
Vermont Agency of Commerce and Community Development
1 National Life Dr., Deane C. Davis Bldg, 6t Floor
Montpelier, VT 05620

(802) 522-3132

Maxwell.krieger@vermont.gov

accd.vermont.gov

From: Ned Perkins <edwardnperkins@gmail.com>

Sent: Tuesday, October 8, 2024 5:12 PM

To: Krieger, Maxwell <Maxwell.Krieger@vermont.gov>
Subject: Freedom of Information Act - Public Records Request

EXTERNAL SENDER: Do not open attachments or click on links unless
you recoghize and trust the sender.

Hello Max,

Please supply a copy of the letter and all accompanying documents sent by the
Town of Bennington to the Vermont Commissioner of Housing and Community
Development conveying the January 22, 2018 Amended Bennington Town Plan,
per VSA 4385 which states:

“Copies of newly adopted plans and amendments shall be provided to the
regional planning commission and to the Commissioner of Housing and
Community Development within 30 days after adoption.”

Thanks,

4935-2157-8057 000233
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Ned Perkins

2229 South Stream Road
Bennington, VT 05201
802-442-9660 (h)

802-733-7149 (c)

Virus-free.www.avg.com
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VERMONT COMMUNITY DEVELOPMENT PROGRAM RESOLUTION FOR SINGLE APPLICANT
Gr: : Application
RESOLUTION FC VCDP GRANT APPLICATION AUTHORITY
Single Ap licant
WHEREAS, the TOWn of _Bennington (hereinafter "Applicant") is applying for a Grant under
the Vermont Community Development Program VCDI' ‘anning grant (PG) for Shires Hou~~ ===~ *and

WHEREAS, it is necessary that an  plication be made and agreements be ent  d into wun ine >wie o1 vermont.

Now, THEREFORE, BE IT RESOLVED as follows:

1. that Applicant possesses the legal authority as defined in the State Act [10 VSA §683(8)] to apply for the grant
and to administer ¢ program; and

2. that Applicant apply for a grant under the terms and conditions of said program and agree hereby to enter into
Certifications and Assurances there of} and

3. the Applicant has a duly adopted and current Municipal Plan from October 6,2015  (Date Adopted) and that
the project is consistent with said plan; and

4. the Applicant has received documentation from the Regional Planning Commission that the project is
consistent with the “Regional Plan; and

5.  that Shannon Barsotti is hereby authorized to be Contact Person and as such to
provide, on behaif of Applicant, all documents and information necessary for the completion of said
application and to provide such coordination as may be necessary for said application; and

6. that (Name) Stuart Hurd Title Bennington Town Manager who is either
the Chief Executive Officer (CEQ), as defined by 10 VSA §683(8), or is the Town Manager, the City
Manager, or the Town Administrator, is hereby designated to serve as the Municipal Authorizing Official
(MAOQ) for the Grants Management On-line System, Intelligrants; and

7. that it is understood that, if the application is funded, the receipt of CDBG funds, as federal funds passed
through the State of Vermont, may require that an audit of the Applicant be conducted under the provisions of
the Single Audit Act, as amended, and that CDBG funds may be used to fund only a limited portion of the
audit cost.

Passed this 2(62 day of ‘Augﬁﬁ.‘l'_!w .

gan ﬁm

\7 A AAC /lu‘—-—-

M—d Wﬂ‘#—z'

avIey! ,
i :]! J{IC{AM(L C(/LW’V}

]
The above reenlution is - ) t “'he resolution as adoptea at a meeting of the Legislative Body
held on thy _day of _ nd duly filed in iny office.

IN WITNESS WHEREOF. I hereunto set my hand this

Civan

July 2023 Agency of Commerce and Community evelopment
4935-2157-8057 000236
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILTY PROGRAM

In re: Thomas Melone
PRB File No. 120-2025

TOWN OF BENNINGTON'S OBJECTION TO SUBPOENAS TO
DANIEL MONKS, SHANNON BARSOTTI, JEANETTE JENKINS
AND JAMES SULLIVAN

Pursuant to V.R.C.P. 45(c)(2)(B), the Town of Bennington files and serves this
objection to subpoenas duces tecum issued by Attorney Thomas Melone to two town
employees (Town Manager Daniel Monks and Community Development Director
Shannon Barsotti), a member of the Bennington Selectboard (James Sullivan), and
a former member of the Bennington Selectboard (Jeanette Jenkins) (collectively,
“Bennington Recipients”). The Town objects on behalf of the Bennington Recipients
because the documents sought in the request belong to the Town, not to its
individual employees and board members. Further, the requests also implicate
claims of privilege which also belong to the Town, not to individual employees and
board members. Accordingly, the Town has standing to object to the subpoenas on
behalf of the Bennington Recipients. The Bennington Recipients each object in their
individual capacity as well.

The subpoenas impose an undue burden on the Bennington Recipients, and
also seek material subject to a claim of privilege. Although Rules 45 and 26 allow
for broad discovery in matters, limits do exist. Rule 45 requires that “[a] party or an

attorney responsible for issuance and service of a subpoena shall take reasonable
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“counterfeiting,” as well as of filing “false certifications to the state and federal
government in violation of criminal statutes,” and “false statements with the [Public
Utility Commissionl.” Compl. 19 62—64, 115.2 The Complaint further alleges that
Mr. Melone “never filed a complaint alleging ‘RICO’ violations by the Town of
Bennington in any court,” which Mr. Melone admits. Compl. 4 64: Answer, Y 64.
The Complaint alleges that Mr. Melone’s statements to the PUC alleging criminal
misconduct relating to the Bennington Town Plan viclated Rules of Professional
Conduct 3.5(d), 4.3, 4.5, and 8.4(d).

Documents and communications relating to the readoption of the Bennington
Town Plan and/or information relating to grants or Coronavirus Relief Act funding
will not shed any light on whether Mr. Melone made the statements at issue (which
is not in dispute), or on whether his conduct violates the Rules of Professional
Conduct. The allegations of misconduct arise from the forum and manner in which
Mr. Melone made the statements. Further, Mr. Melone’s subpoenas issued to the
Bennington Recipients reveal that he does not and did not have factual support for
serious accusations of criminal conduct when he made them to the PUC. He now
seeks sweeping discovery from a non-party in hopes that some post-hoc

rationalization for his assertions will emerge. Mr. Melone has never articulated a

2There 1s no legitimate dispute that Mr. Meclone made the allegations attributed to
him—they were publicly filed with the Vermont Public Utility Commaission bearing
his signature. Mr. Melone acknowledges that he made the filing in which the
assertions appeared (though he inexplicably denies the statements attributed to
him even though they are direct quotations from that filing with the immaterial
exception that there should have been brackets around “criminal statutes”).

Page 5of 8



2:26-cv-00038 Document 1-3  Filed 02/18/26 Page 7 of 11

good-faith basis for his claims of a vast criminal conspiracy; rather, he has only
made conclusory assertions without any factual support. Even if, arguendo, the
Town of Bennington had failed to satisfy all of the procedural requirements of a re-
adoption of its Town Plan in 2018, Mr. Melone has never even alluded to any
support for reaching the conclusion that public servants are engaging in a vast
criminal conspiracy (let alone one that would provide no personal benefit to any of
them, nor any benefit to the Town).

The burden on the Bennington Recipients is unquestionable. Mr. Monks and
Ms. Barsotti are public servants who work hard every day to keep governmental
operations running smoothly in the Town of Bennington. They both already have
plenty to do in that regard. Ms. Jenkins and Mr. Sullivan are both memhers (one
current, one former) of the Town Selectboard, giving of their time in public service
on a volunteer basis. As a former Selectboard member, Ms. Jenkins does not even
have access to the material sought anymore. The Town estimates that, given the
number of emails that concern the Town Plan, grants from the Vermont Agency of
Commerce and Community Development, and Coronavirus State and Local Fiscal
Recovery Funds, responding to the subpoenas would take approximately 50-100
hours of staff time. The Town would also have to engage its attorney to review for
claims of privilege.

With regard to Mr. Melone request for documents relating to Attorney Bent’s
representation of the Town of Bennington in various dockets, the Petition alleges

that Mr. Melone alleged that “[Alttorney Bent’s representation [of the Town of

Page 60f 8
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Dated this ‘ {ﬁ{day of December 2025.

TOWN OF BENNINGTON, by

/s/ John D. Stasny

John D. Stasny, Esqg.

Woolmington, Campbell, Bent & Stasny, P.C.
4900 Main Street, PO Box 2748

Manchester Ctr., VT 05255

(802) 362-2560

Lraniel IvIoIKs

loreith

%annon Barsotti

James Sullivan

Jeanette Jenkins
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Dated this day of December 2025,

TOWN OF BENNINGTON, by

s/ John D, Stasn
John D. Stasny, Esq.

Woolmington, Campbell, Bent & Stasny, P.C.
4900 Main Street, PO Box 2748

Manchester Ctr., VT 05255

(802) 362-2560

johné@greenmtliaw.com

Daniel Monks

Shannon Barsotti

Jegnette Jenkins )
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I'm looking for...

Contact info

View in Recruiter



2:26-cv-00038 Document 1-5 Filed 02/18/26 Page 1 of 36

EXHIBIT 5



2:26-cv-00038 Document 1-5 Filed 02/18/26 Page 2 of 36

STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Thomas Melone
File No. 25-120 CONFIDENTIAL

MOTION FOR FINDING OF PROBABLE CAUSE

Pursuant to Administrative Order 9, Rule 11(c), Michael F. Hanley, Conflict Disciplinary
Counsel, moves for a finding of probable cause in connection with a Petition of Misconduct
against Thomas Melone.

In the Petition of Misconduct,' Conflict Disciplinary Counsel alleges that Thomas
Melone, an attorney licensed to practice law in Vermont, engaged in misconduct in connection
with his efforts to develop solar-electric energy generation facilities in Bennington and in the
manner in which he responded when a confidential complaint regarding him was filed with the
Professional Responsibility Program.

In brief, the Petifion alleges that Thomas Melone:

I. Violated Rules 3.1, 3.5(d), 4.5 and 8.4(d) by falsely asserting in the Public Utility

Commission that the Town of Bennington, an opponent of Mr. Melone’s efforts to
develop solar-electric generation facilities in Bennington, was engaged in a
“cover-up conspiracy,” comunitted acts of “forgery” and “counterfeiting,” “filed
“false certifications to the state and federal government in violation of criminal
statutes,” and filed “false statements with the [Public Utility] Commission™ and

claimed that the Town and its officials and employees were liable to him or his

: The proposed Petition of Misconduct is marked as Exhibit 1 and attached.

Page 1 of 3
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4937-3972-6731

business organizations for violations of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.8.C. §1962(c);

Violated Rules 4.5 and 8.4(d) on November 11, 2024 by threatening to disclose
purported criminal conduct by two other opponents of his projects if they did not
change their position and support his efforts to develop solar electric generation
facilities in Bennington;

Violated Rules 3.3(a)(1), 3.5(d) and 8.4(d) by commenging site preparation at a
proposed solar-electric generation facility site in Bennington in June 2020 without
a Certificate of Public Good and by giving “not credible testimony regarding that
site preparation in proceedings in the Public Utility Commission, all as set forth in
In Re Investigation Pursuant to 30 V.S.A. Sec. 30 & 209, 2024 Vt. 58, an August
30, 2024 decision of the Vermont Supreme Court;

Violated Rule 3.5(b)(1) and 8.4(d) on March 24, 2025 by sending an ex parte
communication to the Chair of the Public Utility Commission;

Violated Rules 3.1, 3.3(a)(1), 4.4(a) and 8.4(d) siarting on February 5, 2025 by
bringing legal proceedings in the Environmental Division when there was no basis
in law to assert that the Environmental Division had subject matter jurisdiction
and by using means and methods that had no substantial purpose othcr than to
delay or burden a third person, a developer of a proposed project important to the
Town of Bennington, in an effort to force the Town of Bennington to support Mr.
Melone’s efforts to obtain a necessary for Certificate of Public Good in

connection with his proposed solar-electric generation facilities;
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Violated Rules 3.3(a)(1), 4.4(a) and 8.4(d) on April 23, 2025 by accusing a lawyer
who made a confidential complaint regarding him to the Professional
Responsibility Program of mistreating an employee of her law firm, by
threatening to sue the Complainant for defamation and at least one other tort and
by falsely accusing her of violating the Rules of Professional Conduct;

Violated Rule 4.2 and 8.4(d) starting on April 23, 2025 by engaging in direct
communjcations with the Complainant’s client, disclosing her confidential
complaint to the client, and threatening to sue the client because of the lawyer’s
complaint; and

Violating Rule 8.4(d) by persistently and deliberately violating the Rules of
Professional Conduct between June 2020 and at least April 23,2025 in a variety of
forums, including but not limited to the Vermont Public Utility Commission, the

Vermont Superior Court and the Vermont Supreme Court.

Dated: August 18, 2025

4937-3972-6731

/s/Michael F. Hanley
Michael F. Hanley
Conflict Disciplinary Counsel
Plante & Hanley, P.C.
Post Office Box 708
White River Junction, VT 05001
802-295-3151, Ext. 102
mfhantey@plantehanley.com
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Michael Melone
PRB File No. 25-119
PETITION OF MISCONDUCT
Administrative Order 9, Rule 11{D)(1)}(b)

The Petition follows a finding of probable cause on

NOTICE TO RESPONDENT: This is a formal Petition of Misconduct. Pursuant to
Administrative Order 9, Rule 11(D)(3), you are required to file an Answer within 20 days
addressed to the Professional Responsibility Program, 109 State Street, Montpelier, VT
05609, with a copy to Conflict Disciplinary Counsel. Failure to file a timely answer may
result in the facts and charges being deemed admitted.

The Facts

Thomas Melone and his Various Business Organizations

1. Thomas Melong is a lawyer.

2, Thomas Melone has been a lawyer for more than 4{) years.

3. Thomas Melone is licensed to practice law in Vermont.

4. Thomas Melone is also licensed to practice law in California, New York, New Jersey,

Massachusetts, Pennsylvania, Florida and Connecticut.
5. Thomas Melone is the sole owner of at least 85 business organizations.

6. Many, or most, of Thomas Melone’s business organizations are involved in some manner

in renewable energy.

7. Business organizations owned by Thomas Melone are organized under the laws of, at

least, Vermont, Connecticut, Indiana, Massachusetts, Minnesota and Delaware.

EXHIBIT I Page 1 of 23
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8. Thomas Melone is the sole owner of PLH Vineyard Sky, LLC (“PLH"), a Florida
business organization.

9. Thomas Melone is the sole owner of Vineyard Sky Allco, Ltd. (“Vineyard Sky”), a
Florida business organization.

10. Vineyard Sky is the sole owner of Allco Finance, Ltd. (“Allco”), a Florida business
organization.

11.  Allco is the sole owner of Apple Hill Solar, LLC (“Apple Hill”}, 2 Vermont business
organization.

12.  Allco is the sole owner of Chelsea Solar, LLC (“Chelsea™), a Vermont business
organization.

13.  Thomas Melone controls and manages PLH, Vineyard Sky, Allco, Apple Hill and

Chelsea.

Thomas Melone’s Efforts to Develop
Two Solar-Electric Generation Facilities In Bennington

14.  For more than a decade, Thomas Melone, PLH, Vineyard Sky, Allco, Apple Hill and
Chelsea have been involved in efforts to develop solar-electric energy generation

facilities on adjacent parcels on Willow Road (Chelsea) and Apple Hill Road (Apple Hill)

in Bennington.

15. In 2013 and 2014, Apple Hill and Chelsea entered into two Standard Offer Coniracts.
16.  Standard Offer Contracts exist pursuant to 30 V.8, A. § 8005(a) apart of Vermont’s
Sustainably Priced Energy Enterprise Development (SPIEED) Program. 30 V.S.A. §§

8001, 8005, 8005a.

EXHIBIT 1 Page 2 of 23
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The Vermont Legislature created the SPEED Program to promote the rapid deployment
of small renewable generation. 30 V.5.A. § 8005(a).

Under the SPEED Program, Vermont distribution utilities, the companies that own and
maintain the wires, poles and transformers that deliver electricity from the transmission
grid to homes and businesses, must buy renewable power from an eligible renewable
electric energy generator at a specified price for a specified period of time.

To be eligible for the SPEED program, a project’s proposed “plant capacity” cannot
exceed 2.2 meagawatts. 30 V.S.A. § 8005a(b).

The 2.2 megawatt limits serves the Legislature’s goal of providing support and incentives
for renewable energy plants of small and moderate size distributed across the state’s
electric grid. 3 V.5. A, § 8001(a)}(7).

30 V.S.A. § 248 mandates that a project with a Standard Offer Contract must have a
Certificate of Public Good (sometimes called a CPG) from the Public Utility Commission
(sometimes called the PUC) before beginning site preparation, before constructing a
generation facility and before selling electricity.

Chelsea applied for a Certificate of Public Good.

The Public Utility Commission denied Chelsea’s petition.

In 2021, the Vennont Supreme Court affirmed the Public Utility Commission’s denial of
Chelsea’s petition for a Certificate of Public Good. [n re Petition of Chelsea Solar LLC,
2021 VT 27. (“We affirm the PUC’s determination that the Willow Road and Apple Hil
Facilities are a single plant under 30 V.5.A. § 8002(14)(14)(2014) ... .”

Apple Hill applied for the statutorily required Cerlificate of Public Good by filing a
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petition with the Public Utility Comummission.

The Town of Bennington and neighbors of the Apple Hill facility intervened in the
proceedings in the Public Utility Commission.

The Town of Bennington opposed Apple Hill’s petition on the grounds that it violated the

Town Plan.

Sometime later, the Town Selectboard changed its position and voted “not to oppose

Apple Hill . .. » Inre Peition of Apple Hill Solar LI.C, 2019 VT 64, 6.

In 2018, the Public Utility Commission granted Apple Hill’s petition for a Certificate of

Public Good.

Apple Hill's neighbors appealed the Public Utility Commission’s grant of the Certificate
of Public Good for Apple Hill to the Vermont Supreme Court.

In 2019, the Vermont Supreme Court reversed in part and remanded for further
proceedings. Among other things, the Court found that:

The selectboard’s decision not to oppose the project as violating
the Town Plan, on which the PUC heavily relied, does not
necessarily mean anything, A decision not to oppose a project or
assert that it violates the Town Plan does not mean the project
comports with the Plan, or even that the Town has concluded that
the project comports with the Plan. In fact, as the PUC recognized,
the Town repeatedly emphasized in its response to petitioner’s
post-technical hearing brief and proposed findings that “[t]he Town
has taken no position on the project overall compliance with the
Town Pian.” The Town could have any number of reasons for
choosing not to oppose the project on these grounds, including
conservation of its time and resources. That decision in no way
supported the PUC’s conclusion that the Town took the position
that the project complied with the Town Plan.

In re Apple Hill Solar LI.C, 2019 VT 64, § 30.

EXHIBIT 1 Page 4 of 23
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32.  After the remand, the Public Utility Commission denied Apple Hill’s request for a
Certificate of Public Good.

33.  Apple Hill appealed.

34.  In 2021, the Vermont Supreme Court reversed and remanded to the Public Utility
Commission. In re Apple Hill Solar LLC, 2021 VT 69.

35.  Onremand, the Public Utility Commission again denied Apple Hill’s petition for a
Certificate of Public Good.

36.  Apple Hill appealed again.

37.  In 2023, the Vermont Supreme Court unanimously affirmed the decision of the Public
Utility Commission. _In re Petition of Apple Hill Solar LLC. 2023 VT 57,311 A.3d 117,
motion for reargument denied, Dec. 12, 2023, motion to stay mandate denied, Dec. 19,
2023.

38. In2024, Apple Hill filed a new petition for a Certificate of Public Good in the Public
Utility Commission.

39. At present, that petition is still pending.

40.  Apple Hill’s most recent petition is opposed by the Public Service Department, which has
moved to dismiss on the grounds of collateral estoppel.

41.  As of the filing of this Petition For Misconduct, neither Apple Hill nor Chelsea have a
Certificate of Public Good.

Thomas Melone Has Acted as Counsel
For His Business Organizations in Vermont
42.  Thomas Melone, and his son, Michael Melone, also 2 lawyer and also licensed to practice
EXHIBIT 1 Page 5 of 23
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in Vermont, have represented Thomas Melone’s companies in a large number of legal
proceedings in Vermont.
Thomas Melone has appeared on behalf of his various business organization on many
occasions in the Civil and Environmental Divisions of the Vermont Superior Court, the
Public Utilitics Commission, the Vermont Supreme Court and the United States District
Court for the District of Vermont.
In addition, Thomas Melone has represented his companies in appeals from the United
States District Court for the District of Vermont to the United States Court of Appeals for
the Second Circuit and in a Petition for Writ of Certiorari from the Vermont Supreme
Court to the United States Supreme Court.
In addition to serving as an attorney for his various Vermont business organizations,
Thomas Melone has testified under oath as a witness in proceedings in the Public Utility
Commission.

Thomas Melone’s Communications with ML and DG
ML and DG were opponents to at least one of the applications by at least one of the
companies owned and controlled by Thomas Melone for a Certificate of Public Good.
At some point before May 3, 2024, ML and DG filed under the Bankruptcy Act for
protection from their creditors.
In an email to ML and DG dated May 3, 2024, Thomas Melone said that he had
discovered “property [that] does not seem to have been declared on Schedule A to the

bankruptcy petition.”

In a bankruptcy case, Schedule A/B is the document where bankrupts list all real and all
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personal property. Schedule A focuses on real estate, while Schedule B covers everything

else, including personal belongings and financial assets.

Thomas Melone attached to his May 3, 2024 email a copy of a deed that conveyed real
property in Florida from DG to a Florida limited liability company.

In the May 3, 2024 email, Thomas Melone said “I do want you to be aware that we will

be asking about it in your depositions.”
ML and DG withdrew from the proceedings in the Public Utility Commission.
Nonetheless, in an emaijl dated November 20, 2024 to ML and DG, Mr. Me¢lone said:

[ assume you have still been following the Chelsea solar case. And
[ understand that you were in attendance at the Planning
Commission meeting that looked at the recent plan for Apple Hill

solar.

As you know, in your filing withdrawing from the Chelsea case
you listed various reasons for withdrawing, most of which were not

VETY nice.

The Town is repeating those reasons in their filings.

As you also hikely know, we requested the PUC to approve
deposition subpoenas for you and the PUC denied that. We are
appealing that decision to the Vermont Superior Court.

I think the only way that the various lingering issues from your
involvement can be removed is if you send letiers to the PUC, the
Planning Commission and the Select Board supporting both
projects, This way the other parties would stop trying to get you
involved, and would eliminate any need for us to depose the two of

you.
Please let me know if you are willing to do that.

ML and DG did not “send letters to the PUC, the Planning Commission and the Select
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Board supporting both projects.”

On January 12, 2025, Thomas Melone filed “Further Comments” in the proceedings in
the Public Utility Commission regarding Apple Hill’s application for a Certificate of
Public Good accusing ML and DG of “defrauding the federal government” and

defrauding ML and DG’s creditors.

Thomas Melon’s Site Preparation Without a Certificate of Public Good and
His “Not Credible” Testimony in the Public Utility Commission

On August 30, 2024, in In re Investigation Pursuant to 30 V.S.A. Sec. 30 & 209 2024 VT

58, the Vermont Supreme Court affirmed the Public Utilities Commission’s imposition of

a $5,000 fine on various business organizations owned and controlled by Thomas

Melone.

In In re Investigation Pursuant to 30 V.S.A. Sec. 30 & 209, the Vermont Supreme Court

said that even though the Public Utility Commission had issued a Temporary Restraining
Order prohibiting site-preparation “developer continued to conduct site clearing activities

the following day until the sheriff arrived and ordered all work to cease.”

In In re Investipation Pursuant to 30 V.S.A. Sec. 30 & 209, the Vermont Supreme Court

said that “the PUC also found developer’s claims that site preparation was done solely for
unrelated fanming purposes to be not credible given that developer knew that it did not
have a Certificate of Public Good, that it was required to have one, that it needed to clear
trees for site preparation, and that clearing had already been denied by the PUC.”

in In re Investigation Pursuant to 30 V.S A, Sec, 30 & 209, the Vermont Supreme Court

said that “the PUC concluded that developer’s failure to comply with its regulatory
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obligations harm the credibility and integrity of the process, resulting in harm to the
statutory scheme and potential harm to public safety and welfare, the environment, and
utility customers.”
After an unsuccessful Petition for Writ of Certiorari to the United States Supreme Court,
at least one of the business organizations owned and controlled by Thomas Melone paid
the $5,000 fine.

Thomas Melone’s Filings in the Public Utility Commission
On January 10, 2025, in proceedings in the Public Utility Commission regarding Apple
Hill’s application for a Certificate of Public Good, Thomas Melone said that all but two
members of the Town of Bennington Select Board were in engaged in an active “cover-up
conspiracy” and commitied acts of “forgery,” engaged in “counterfeiting,” filed “false
certifications to the state and federal government in violation of criminal statutes” and
filed at least one “false statement with the [Public Utility] Commission.”
Thomas Melone told the Public Utility Commission that he was “finalizing” a complaint
to be filed in the United States District Court for the District of Vermont against the
Town of Bennington for violations of the Racketeer Influenced and Corrupt
Organizations Act (RICQO), 18 U.S.C. §1962(c).
A RICO complaint must describe “predicate acts,” specific criminal offenses, that, when
committed as part of a pattern, can be the basis for civil actions. “Predicate acts” are the
building blocks of a RICO claim and must be linked to a criminal “enterprise” to

constitute a RICO violation.

Mr. Melone never filed a complaint alleging “RICQ” violations by the Town of
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Bennington in any court.
On January 29, 2025, Thomas Melone alleged to the Public Utility Comnission, but not
to the Professional Responsibility Program, that “attorney Bent’s representation [of the
Town of Bennington] would be a violation of multiple rules of the Vermont and New
York attorney Rules of Professional Conduct.”

Thomas Melone’s Email te Public Utility Commission Chair McNamara
On March 24, 2025, Thomas Melone sent an email to the members of the House
Committee on Energy and Digital Infrastucture and the Senate Committee on Natural
Resources and Enerpy.
In his March 24, 2025 email, Thomas Melone criticized Public Utility Commission Chair
Ed McNamara as well as the Public Utility Commission,
In the March 24, 2025 email, Mr. Melone asserted that the Public Utility Commission had
“weaponized and expanded” and “applied retroactively” [emphasis in original} what he
described as the “single-plant rule” in order to deny a Certificate of Public Good to
Chelsea.
Thomas Melone went on to say that the Public Utility Commission had made a
“demonstrably false claim” [emphasis in original] with respect to Apple Hill and Chelsea,
He asserted that “[w]hat appears to matter to the PUC is political connections.”
He asserted that “when the “single-plant” rule became an obstacle for Global Foundries’
solarization of its campus, the PUC ditched the ruie for them ... .”
He then said: “The PUC’s dangerous interpretative approach undermines the rule of law,

and inter alia, violates Allco’s due process and equal protection rights, is a paradigm of
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arbitrariness, and is leading to even more litigation.”
He then told the Legislative committees:

The PUC continues to up the ante in the weaponization of the
single plant rule. And Allco will continue to respond with more
litigation challenges to the PUC.

I look forward to the opportunity to answer questions and to

provide a fulsome description of the litigation that has involved the

Standard Offer program and that will continue.
On the same day, Thomas Me¢lone sent a copy of his March 24, 2025 email to Public
Utility Commission Chair Ed McNamara.
Thomas Melone did not send a copy of his March 24, 2025 email to any of the other
parties in the proceedings involving Apple Hill’s applications for a Certificate of Public
Good.
On April 21, 2025, the Clerk of the Public Utility Commission issued a memorandum
seeking comments on whether Mr. Melone’s March 24, 2025 email violated the PUC’s
rule against ex parte communications.
Thomas Melone asserted that the Commission’s ex parte rule violated his First
Amendment rights.
On June 17, 2025, the Public Utility Commission ruled that Thomas Melone had violated
the PUC’s prohibition against ex parte communications with the Commission but
declined to impose sanctions.

Thomas Melone’s Opposition to the Bennington High Project

On January 28, 2025, the Bennington Select Board authorized the Town of Bennington to

enter into a contract with Hale Resources, LLC regarding the development of the former
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Bennington High School.

On February 25, 2025, Thomas Melone, knowing that the redevelopment of the former
high school was a priority for the Town, and while acting as counsel for one of his
business organizations, PLH, appealed Bennington’s decision to enter into a contract with
the developer to the Environmental Division of the Vermont Superior Court.

On February 27, 2025, the Town of Bennington moved to dismiss the appeal asserting
that the Environmental Division lacked subject matter jurisdiction in that the appeal did
not involve the granting or denial of a penmit allowing land development to occur, a
prerequisite for subject matter jurisdiction under 24 V.S.A. § 4471.

On Febmary 28, 2025 the Environmental Division issued an entry order stating: “the
court believes it lacks subject matter jurisdiction over this appeal and is prepared to
dismiss the appeal sua sponte,” but gave PLH until March 3, 2025 to file a response to the

Bennington’s Motion to Dismiss.

PLH filed at least one pleading opposing the Bennington’s Motion to Dismiss for lack of

subject matter junisdiction.

On March 6, 2025, the Environmental Division dismissed PLH’s appeal on the grounds
that the court lacked subject matter jurisdiction.

At the ime Thomas Malone caused PLH to appeal to the Environmental Division,
Thomas Melone knew, or should have known, that the Environmental Division lacked
subject matter jurisdiction.

Thomas Malone caused PLH to appeal the Environmental Division’s dismissal of PLH’s

appeal to the Vermont Supreme Court.
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Thomas Malone caused PLH to file suit against the Town of Bennington in the Vermont
Superior Court, Civil Division, Chittenden Unit, alleging that Bennington’s contract with
the Bennington High developer was “municipal waste.”

Thomas Melone and Michael Mc¢lone told agents and employees of the Town Bennington
that PLH would withdraw the appeal from the dismissal of its action in the
Environmental Division, withdraw the allegation of “municipal waste,” and would not
oppose the Bennington High project if the Town of Bennington withdrew its opposition
to Apple Hill’s petition for a Certificate of Public Good.

Merriil Bent’s Complaint to the Professional Responsibility Program
Regarding Thomas Melone

In March 2023, the Professional Responsibility Program received a written complaint
from a Vermont attorney, Merill Bent.

Ms. Bent alleged that both Thomas Melone and Michael Melone had, on multiple
occasions, violated the Vermont Rules of Professional Conduct.

Ms, Bent said she had learned of the violations of the Rules while representing the Town
of Bennington in (a) its opposition to Apple Hill’s and Chelsea’s applications for

Certificates of Public Good and (b) efforts to develop the former Bennington High

School.

In her complaint, Ms. Bent said she acted pursuant to her obligations under Rule 8.3 of

the Vermont Rules of Professional Conduect.
Rule 8.3(a) mandates a report to the Professional Responsibility Program when a lawyer

“knows that another lawyer has committed a violation of the Rules of Professional
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Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or
fitness as a lawyer in other respects.”
Screening Counsel Andrew R. Strauss reviewed Ms, Bent’s report and informed Thomas

Melone:

In my judgment, the conduct which is the subject of the complaint

appears to constitute misconduct that may require disciplinary

sanctions, Therefore, pursuant to Rule 12.C of Administrative

Order 9 [of the Vermont Supreme Court], I am referring the

complaint to Disciplinary Counsel Jon T. Alexander.

Thomas Melone’s Reply to Ms. Bent’s Complaint

On April 23, 2025, Thomas Melone wrote a letter to Screening Counsel Strauss, and said
“Attorney Bent’s allegations are actionable defamation.” Thomas Moore went on to say
“the allegations in the complaint are not only meritless, but actionable defamation per se.”
Thomas Melone then said “Bent’s accusation is also actionable as a claim for false light.”
Thomas Melone told Screening Counsel Strauss that he had heard that a paralegal who
had been employed by Ms. Bent’s firm had been “verbally accosted by “[Merrill Bent].”
(Brackets in original.)
Thomas Melone’s statements suggested or implied that Ms. Bent had treated at least one
employee of her law firm improperly.
Thomas Melone then told screening counsel Strauss “l do not have direct information as
to which of the four partners [in Ms. Bent’s firm] was accused of abusive behaviors.”
Thomas Melone did not tell Mr. Strauss why he had included the allegation that Ms. Bent
had “verbally accosted” a female employee.

In his April 23, 2025 letter, Thomas Melone told Screening Counsel Strauss that Vermont
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Rule of Professional Conduct 3.7 “prohibited [Ms. Bent] from representing the

Bennington Select Board.”
Thomas Melone has never filed a complaint against Ms. Bent with the Professional
Responsibility Program.

Thomas Melone’s Communications With Ms. Bent’s Clients
On April 23, 2025, at a time when Ms, Bent represented the Town of Bennington, and
Thomas Melone knew that Ms. Bent represented the Town of Bennington, Thomas
Melone sent the following email to Ms. Bent and various elected officials and employees

of the Town:

Attached you will find the response that I submitted to the
Professional Responsibility Board in response to the ethics
complaint against me. I am now finalizing the defamation suit
which 1 expect will be able to be filed next week. See excerpt
attached as well.

Thomas Melone attached not only his April 23, 2025 letter to Screening Counsel Strauss,
but also included what he called an “excerpt” from a “Complaint for Defamation,
Injurious Falsehood in Violation of Civi] Rights.”

Thomas Melone was the author of the “Complaint for Defamation, Injurious Falsehood in
Violation of Civil Rights.”

The “Complaint for Defamation, Injurious Falsehood in Violation of Civil Rights” listed
both Ms. Bent and the Town of Bennington as defendants.

Thomas Melone told the recipients of the email that he would file the “Complaint for
Defamation, Injurious Falsehood in Violation of Civil Rights™ in the United States

District Court for the District of Vermont.
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The “excerpt” from the “Complaint for Defamation, Injurious Falsehood in Violation of

Civil Rights™ also stated:

Plaintiff alleges that Bent filed the PRB Complaint on behalf of the
Town of Bennington.

The “excerpt” from Thomas Melone’s *“Complaint for Defamation, Injurious Fatsehood
in Violation of Civil Rights” does not disclose how he came to the conclusion that Ms.
Bent filed her complaint “on behalf of the Town of Bennington.”

At the time Thomas Melone sent the “Complaint for Defamation, Injurious Falsehood in
Violation of Civil Rights,” no offictal, agent or employee of the Town of Bennington,
other than Ms. Bent, was aware that Ms. Bent had filed a confidential complaint with the
Professional Responsibility Program.

When asked by Ms. Bent to stop communicating with officials, agents and employees of
the Town of Bennington, Thomas Melone refused to do so.

In emails to Mr. Bent, Thomas Melone asserted that he had the right to communicate with
Bennington officials and employees because of the First Amendment right to petition the
government for the redress of grievances.

On multiple dates in 2025, Thomas Melone sent additional emails to Bennington officials

and employees.
Count I

Thomas Melone’s Claims in the Public Utility Commission that the Town of Bennington

and its Officials, Agents and Employees Engaged in Criminal Conduct
Violation of Rules 3.5(d), 4.3, 4.5 and 8.4(d)

114,  Conflict Disciplinary Counsel restates paragraphslthrough 113,
115. Thomas Melone’s clatms in filings in the Public Utility Commission that officials and
EXHIBIT 1 Page 16 of 23
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agents of the Town of Bennington were engaged in a “cover-up conspiracy,” committed
acts of “forgery”™ and “counterfeiting, ” filed “false certifications to the state and federal
govemnment in violation of criminal statutes,” and filed “false statements with the [Public
Utility] Commission” and Thomas Melone’s claim that the Town and its officials and
employees were liable to him or his business organization for violations of the Racketeer
Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. §1962(c) violated:
a) Rule 3.5(d) in that it was undignified or discourteous conduct which was
degrading or disrupting to a tribunal;
b) Rule 4.3 in that it showed a lack of candor toward a tribunal, the Public
Utility Commission, in that Thomas Melone’s statements were false
statements of law and fact;
c) Rule 4.5 by threatening to present criminal charges in order to obtain
advantage in a civil manner, his companies’ applications for Certificates of
Public Good; and
d) Rule 8.4(d} in that it was conduct prejudicial to the administration of
justice
Count 11
Thomas Melone’s Communications with ML and DG
Violation of Rules 4.5 and 8.4(d)
116. Conflict Disciplinary Counsel restates paragraphs1through 113.
117. In his communications with ML and DG, Thomas Melone violated:
a) Rule 4.5 by threatening to present criminal charges in order to obtain

advantage in a civil manner, his companies applications for Certificate of
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Public Goods; and
b) Rule 8.4{d) in that it was conduct prejudicial to the administration of
justice.
COUNT III
Thomas Melone ‘s Site Preparation Without a Certificate of Public Good and His

“Not Credible” Testimony in the Public Utility Commission
Violation of Rules 3.5(d), 4.3 and 8.4(d)

118.  Conflict Disciplinary Counsel restates paragraphs1through 113.
119.  In his company’s site preparation without a Certificate of Public Good and his “not
credible” testimony in the Public Utility Commission, Thomas Melone violated:
a) Rule 3.5(d) in that it was undignified or discourteous conduct which was
degrading or disrupting to a tribunal;
b) Rule 4.3 in that it showed a lack of candor toward a tribunal, the Public
Utility Commission, in that Thomas Melone’s statements were false
statements of fact and law; and
c) Rule 8.4(d) in that it was conduct prejudicial to the administration of
justice
Count 1V
Thomas Melone’s March 24, 2025 Email to
Public Utility Commission Chair Ed McNamara
Viclation of Rule 3.5(b)(1)
120.  Conflict Disciplinary Counsel restates paragraphs!through 113,

121. Thomas Melone’s March 24, 2025 email to Public Utility Commission Chair Ed

McNamara violated:

a) Rule 3.5(b)(1) in that it was an ex parte communication with a person
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acting in a judicial or quasi-judicial capacity; and
b) Rule 8.4(d) in that it was conduct prejudicial to the administration of

justice.
Count V
Thomas Melone’s Condizct With Respect to the Bennington High Project
Violation of Rules 3.1, 3.3(a)(1), 4.4(a) and 8.4{(d)
122. Conflict Disciplinary Counse] restates paragraphs]through 113.
123.  In the manner and means Thomas Melone used in his opposition to the Bennington High
Project, Thomas Melone violated:

a) Rule 3.1 in that Thomas Melone brought or caused to be brought a legal
proceeding in the Environmental Division when there was no basis in [aw
to assert that it had subject matter jurisdiction over the matter;

b) Rule 3.3(a)(1) in that Thomas Melone demonstrated a lack of candor to
both the Environinental Division and the Vermont Supreme Court by
making false statements of law regarding the subjéct matter jurisdiction of
the Environmental Division;

c) Rule 4.4(a) in that Thomas Melone used means and methods that had no
substantial purpose other than to delay or burden a third person, the
Bennington High developer; and

d) Rule 8.4(d) in that Thomas Melone’s conduct was conduct prejudicial to

the administration of justice.
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Count VI

Thomas Melone’s Statements to Screening Counsel Strauss with Respect to
Merrill Bent’s Complaint to the Professional Responsibility Program
Violation of Rules of Professional Conduct 3.3(a)(1), 4.4(a) and 8.4(d)

124,  Conflict Disciplinary Counsel restates paragraphsithrough 113.

125. Thomas Melone's claim to Screening Counsel Straus that Ms. Bent had verbally accosted

an employee of her law firm, his threats to sue Ms. Bent for defamation per se, his

disclosure of Ms. Bent’s complaint to officials, agents and employees of the Town of

Bennington and his claim in in the Public Utility Commission that Ms. Bent violated the

Rules of Professional Conduct violated:

EXHIBIT 1
4937-3972-6731

a)

b)

Rule 3.3(a)(1) in that he showed a lack of candor toward the Professional
Responsihility Program by making a false statements of law, specifically
that Ms. Bent was liable for defamation per se, when he knew or should
have known that Rule 12 of The American Bar Association’s Mode! Rules
for Lawyer Disciplinary Enforcement provides that communications to the
Program, hearing committees or disciplinary counsel relating to lawyer
misconduct are absolutely privileged and no lawsuit predicated thereon
may be instituted against any complainant or witness; and

Rule 4.4(a) in that they showed distespect for Ms. Bent’s rights and he
used means that had no substantial purpose other than to embarrass, delay,

or burden Ms. Bent; and

Rule 8.4(d) in that he engaged in conduct prejudicial to the administration
of justice by attempting to harass or intimidate a complaining witness, Ms.

Bent.
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Count VII
Thomas Melone’s Email to Officials and Employees of the Town of Bennington
Violation of Rules 4.2 and 8.4(d)

Conflict Disciplinary Counsel restates paragraphs]through 113.
Thomas Melone knew or should have known that Administrative Order 9 expressly
provides that proceedings in the Professional Responsibility Board are confidential until
such time as a Hearing Panel makes a finding of probable cause.
Thomas Melone knew or should have known that Rule 4.2 bars a lawyer from
communicating with a person represented by counsel,
While Rule 4.2 generaily protects represented government entities from unconsented
contacts by opposing counsel, there is an important exception to that “no contact” rule
arising from the constitutional right to petition the government and the derivative public
policy of ensuring a citizen’s right of access to government decision makers. As a result,
Rule 4.2 permits a lawyer representing a private party in a controversy with the
government to communicate about the matter with government officials who have the
authority to take or to recommend action in that matter, provided that the sole purpose of
the lawyer’s communication is to address a policy issue, including settling the
coniroversy.
Thomas Melone’s communications with officials and employees of the Town of
Bennington violated:

a) Rule 4.2 in that Thomas Melone’s coinmunications were not limited to

Town officials who had authority to take or to recommend action in

connection with Ms. Bent’s complaint to the Professional Responsibility

EXHIBIT | Page 21 of 23
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Program, as there was no Town official who had authority to take or
recommend action in connection with Ms. Bent’s complaint; and
b) Rule 8.4(d) in that he engaged in conduct prejudicial to the administration
of justice by attempting to harass or intimidate a complaining witness in
proceeding before the Professional Respensibility Program, Ms. Bent.
Count VI
Thomas Melone’s Persistent and Deliberate
Violations of The Rules of Professional Conduct
Violation of Rule 8.4(d)
131. Conlflict Disciplinary Counsel restates paragraphsl through 113.
132.  Over course of many years in a variety of forums, including but not limited to the
Vermont Public Utility Commission, the Vermont Superior Court, the Vermont Supreme
Court and the United States Court of Appeals, Thomas Melone persistently and

deliberately violated the Rules of Professional Conduct and persistently induced his son,

Michael Melone, to violate the Rules of Professional Conduct.

133. The Vermont Supreme Court stated in In Re James Weston Wright, 131 Vi. 473 (1973),
that when there is a “consistent pattern . . . emerging from a series of several transactions,
it seems clear that what might be in a single instance only poor judgment sans evil intent

or direct motive becomes a condemnable course of conduct amounting to ethical

kb

unfitness . . . .
134.  This Petition of Misconduct show a consistent pattem emerging from several events of

intentional misconduct that was prejudicial to the administration of justice in violation of

Rule 8.4(d).

EXHIBIT 1 Page 22 of 23
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Dated: ., 2025

Michael F. Hanley

Conflict Disciplinary Counsel
Plante & Hanley, P.C.

Post Office Box 708

White River Junction, VT 05001
802-295-3151, Ext. 102
mthanley@plantehanley.com
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Thomas Melone CONFIDENTIAL
File No. 25-120

MEMORANDUM IN SUPPORT OF
MOTION FOR FINDING OF PROBABLE CAUSE

Administration Order 9, Rule 11{c) requires that before filing formal disciplinary charges,
Conflict Discipline Counsel must obtain a finding of probable cause from a Hearing Panel. If
this Hearing Panel finds probable cause to believe that a violation or violations ot the Vermont
Rules of Professional Conduct ocewrred, Conflict Disciplinary Counsel will present formal
charges to a different Hearing Panel.

Probable cause in the Professional Responsibility Program is defined as reasonable
grounds to believe that an attorney has violated the Vermont Rules Professional Conduct. A
finding of probable cause does not require proof beyond a reasonable doubt, and does not require
proof of a violation by clear and convincing evidence. “Stripped of all gloss and technicalities,
‘probable clause’ is less certainty than proof, but more than suspicion of possibility.” Peterson
v. State, 379 A.2d 164, 166 (Md. 1977).

The Motion for Finding of Probable Cause, the proposed Petition of Misconduct (Exhibit
A to the Motion) and the Affidavit of the Corflict Disciplinary Counsel all show that there is
substantially more than a mere suspicion of the possibility that between June 2020 and, at a
minimum, April 23, 2025, Thomas Melone, an attorney licensed to practice law in Vermont,
violated Vermont Rules of Professional Conduct 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5 and

8.4(d) in legal proceedings connection with his efforts to develop solar-electric energy generation

-~
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facilities in Bennington and in the manner in which he responded when a confidential complaint
regarding him was filed with the Professional Responsibility 'rogram.

Dated: August 18, 2025

/s/Michael F. Hanley
Michael F. Hanley
Conflict Disciplinary Counsel
Plante & Hanley, P.C.
Post Office Box 708
White River Junction, VT 05001
802-295-3151, Ext. 102
mthanley@plantehanley.com
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Thomas Melone _
PRB File No. 25-120 CONFIDENTIAL

AFFIDAVIT OF MICHAEL F. HANLEY,
CONFLICT DISCIPLINARY COUNSEL

Michael F. Hanley, Conflict Disciphinary Counsel, being sworn to tell the truth, states:

1. I am Conflict Disciplinary Counsel in this matter having been appointed on May 20,

2025,
2. I have been actively investigating this matter since my appointment.
3. Thomas Melone is licensed to practice law in Vermont and has been a lawyer for

approximately 40 years.

4, Thomas Melone is the sole owner of approximately 85 business organizations,

5. Between 2013 and 2025, various business organizations solely owned by Thomas
Melone, and represented by Thomas Melone and his son, also a lawyer licensed to
practice in Vermont, have been engaged in efforts to develop at least twa solar-electric
generation facilities in Bennington,

6. Thomas Melone’s efforts to obtain statutorily required Certificates of Public Good for
these facilities from the Public Utilities Commission generated considerable opposition
from various individuals and from the Town of Bennington.

7. Thomas Melone’s actions in connection with the proposed solar-electric generation
facilities resulted in a confidential complaint to the Professional Responsibility Program.

8. I interviewed the Complainant on multiple occasions,

Page 1 of 3
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S. I interviewed the Respondent and his son on multiple occasions,

10.  Iobtained, catalogued and read hundreds and hundreds of pages ot documents provided

by both the Complainant, the Respondent and others, including but not limited to:

A very large number of emails prepared and sent by the Respondent;

a.

b. A very large number of pleadings prepared and filed by the Respondent;

c. A very large number of rulings and decisions issued by the Public Utility
Commission, the Vermont Superior Court Civil Division, the Vermont Superior
Court Environmental Division, the Vermont Supreme Courl, the United States
District Court for the District of Vermont, the United States Court of Appeals for
the Second Circuit and at least one other circuit; and

d. One pleading filed by the Respondent in the United States Supreme Court.

11.  Iexpect to prove by clear and convincing evidence that on multiple occasions over a

period of years the Respondent Thomas Melone violated rules 3.1, 3.3(a)(1), 3.5(d), 4.2,

4.3, 4.4(a), 4.5, and 8.4(d)} of the Vermont Rules of Professional Conduct by:

a.

4937-3972-6731

Filings in the Public Utility Commission claiming that officials and agents of the
Town of Bennington were engaged in a “cover-up conspiracy,” committed acts of
“forgery” and “counterfeiting,” filed “false certifications to the state and federal
government” in viotation of the criminal statutes that made them liable to his
business organizations and/or him for violations of the Racketeer Influenced and
Corrupt Organizations Act (RICO), 18 U.S.C. § 1962(a);

Threatening to disclose purported criminal conduct by two other opponents if they

did not support his companies’ applications for Certificates of Public Good;

Page 2 of 3
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Thomas Melone
File No. 25-120

NOTICE OF PROBABLE CAUSE DECISION

The Probable Cause Hearing Panel, consisting of , Chair,

and , having reviewed the Motion for

Finding of Probable Cause, the proposed Petition of Misconduct, the Affidavit of the Michael F.
Hanley, Conflict Disciplinary Counsel, and the Memorandum of Law, find:

No probable cause;

Probable cause for violation of Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4(a), 4.5 and
8.4(d).

Dated this day of , 2025,

Chair, Probable Cause Hearing Panel

Page 1 of 1
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STATE OF VERMONT
PROFESSIO! AL RESPON 3ILITY PROGRAM

InRe: Thomas Melone
File No. 25-120

NOTICE OF PROBABLE CA S5E DECISION
The Probal  Cause Hearing Panel, consisting .  Ronald A, Shems, Chair, Elizabeth Kruska and
Laura Bozarth, having reviewed the Motion for Finding of Probable Cause, the proposed
Petition of Misconduct, the Affidavit of the Michael F. Hanley, Conflict Disciplinary Counsel,
and the AMemorandum of Law, find:
_ No probabie cause;

X Probable cause for violation of Rules 3.1, 3.3(a)(1), 3.5(d), 4.2, 4.3, 4.4{(a), 4.5 and

8.4

Dated this 4™ day of September 2025,

Chair, Probable Cause Hearing Panel

Page 1 of 1
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PLANTE & HANLEY, P.C.

LAWYERS
POST OFFICE BOX 708
WHITE RIVER JUNCTION, VERMONT 05001-0708

TELEPHONE 802-295-3151
FACSIMILE 802-547-8228
MFHANLEY@PLANTEHANLEY.COM
PIPERKINS@PLANTEHANLEY.COM
WWW PLANTEHANLEY.COM

PETER P. PLANTE (1520-1596)
MICHAEL F. HANLEY*
PAUL J. PERKINSt

*Admitted in VT, NH and ME
tAdmitted in VT and NFt

September 26, 2025

Professional Responsibility Program

Merrick Grutchfield, Program Administrator

109 State Street

Montpelier, VT 05609-0701

BY FIRST CLASS U.S. MAIL AND EMAIL (merrick.grutchfield@vermont.gov)

In Re: Thomas Melone; PRB File No. 25-120
Dear Merrick

I enclose the Petition of Misconduct and my Certificate of Service.

Resnectfullv vours.

MFH/shg
Enclosures
cc: Thomas M. Melone (via U.S. Mail and email)
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Thomas Melone
PRB File No. 25-120
PETITION OF MISCONDUCT
Administrative Order 9, Rule 11(D)(1)(b)
The Petition follows a finding of probable cause on September 4, 2025.

NOTICE TO RESPONDENT: This is a formal Pefition of Misconduct. Pursuant to
Administrative Order 9, Rule 11{D)(3), you are required to file an Answer within 20 days
addressed to the Professional Responsibility Program, 109 State Street, Montpelier, VT
05609, with a copy to Conflict Disciplinary Counsel. Failure to file a timely answer may
result in the facts and charges being deemed admitted.

The Facts

Thomas Melone and his Various Business Organizations

1. Thomas Melone is a lawyer.

2. Thomas Melone has been a lawyer for more than 40 years.

3. Thomas Melone is licensed to practice law in Vermont.

4, Thomas Melone is also licensed to practice law in California, New York, New Jersey,

Massachusetts, Pennsylvania, Florida and Connecticut.
5. Thomas Melone is the sole owner of at least 85 business organizations.

6. Many, or most, of Thomas Melone’s business organizations are involved in some manner

in renewable energy.

7. Business organizations owned by Thomas Melone are organized under the laws of, at

least, Vermont, Connecticut, Indiana, Massachusetts, Minnesota and Delaware.

Page 1 of 23
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Thomas Melone is the sole owner of PLH Vineyard Sky, LLC (“PLH”), a Florida
business organization.

Thomas Melone is the sole owner of Vineyard Sky Allco, Ltd. (“Vineyard Sky”), a
Florida business organization.

Vineyard Sky is the sole owner of Allco Finance, Ltd. (“Allco™), a Florida business

organization.

Allco is the sole owner of Apple Hill Solar, LLC (“Apple Hill”), a Vermont business

organization.

Allco is the sole owner of Chelsea Solar, LLC (*Chelsea™), a Vermont business
organization.

Thomas Melone controls and manages PLH, Vineyard Sky, Allco, Apple Hill and

Chelsea.

Thomas Melone’s Efforts to Develop
Two Solar-Electric Generation Facilities In Bennington

For more than a decade, Thomas Melone, PLH, Vineyard Sky, Allco, Apple Hill and

Chelsea have been involved in efforts to develop solar-electric energy generation

facilities on adjacent parcels on Willow Road (Chelsea) and Apple Hill Road (Apple Hill)

in Bennington.
In 2013 and 2014, Apple Hill and Chelsea entered into two Standard Offer Contracts.
Standard Offer Contracts exist pursuant to 30 V.S.A. § 8005(a) apart of Vermont’s

Sustainably Priced Energy Enterprise Development (SPEED) Program. 30 V.S.A. §§

8001, 8005, 8005a.

Page 2 of 23

4909-6679-4343



17.

18.

19.

20.

21.

22.

23.

24,

2:26-cv-00038 Document 1-6 Filed 02/18/26 Page 5 of 26

The Vermont Legislature created the SPEED Program to promote the rapid deployment
of small renewable generation. 30 V.S.A. § 8005(a).

Under the SPEED Program, Vermont distribution utilities, the companies that own and
maintain the wires, poles and transformers that deliver electricity from the transmission
grid to homes and businesses, must buy renewable power from an eligible renewable
electric energy generator at a specified price for a specified period of time.

To be eligible for the SPEED program, a project’s proposed “plant capacity” cannot
exceed 2.2 meagawatts. 30 V.S.A. § 8005a(b).

The 2.2 megawatt limits serves the Legislature’s goal of providing support and incentives
for renewable energy plants of small and moderate size distributed across the state’s
electric grid. 3 V.S.A. § 8001(a)(7).

30 V.S.A. § 248 mandates that a project with a Standard Offer Contract must have a
Certificate of Public Good (sometimes called a CPG) from the Public Utility Commission
(sometimes called the PUC) before beginning site preparation, before constructing a
generation facility and before selling electricity.

Chelsea applied for a Certificate of Public Good.

The Public Utility Commission denied Chelsea’s petition.

In 2021, the Vermont Supreme Court affirmed the Public Utility Commission’s denial of

Chelsea’s petition for a Certificate of Public Good. In re Petition of Chelsea Solar LLC,

2021 VT 27. (*We affirm the PUC’s determination that the Willow Road and Apple Hil

Facilities are a single plant under 30 V.S.A. § 8002(14)(14)(2014)...

Apple Hill applied for the statutorily required Certificate of Public Good by filing a

Page 3 of 23
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petition with the Public Utility Comumission. -

The Town of Bennington and neighbors of the Apple Hill facility intervened in the
proceedings in the Public Utility Commission.

The Town of Bennington opposed Apple Hill’s petition on the grounds that it violated the
Town Plan.

Sometime later, the Town Selectboard changed its position and voted “not to oppose

Apple Hill. .. .” Inre Peition of Apple Hill Solar LLC, 2019 VT 64, 9 6.

In 2018, the Public Utility Commission granted Apple Hill’s petition for a Certificate of

Public Good.

Apple Hill’s neighbors appealed the Public Utility Commission’s grant of the Certificate
of Public Good for Apple Hill to the Vermont Supreme Court.

In 2019, the Vermont Supreme Court reversed in part and remanded for further
proceedings. Among other things, the Court found that:

The selectboard’s decision not to oppose the project as violating
the Town Plan, on which the PUC heavily relied, does not
necessarily mean anything. A decision not to oppose a project or
assert that it violates the Town Plan does not mean the project
comports with the Plan, or even that the Town has concluded that
the project comports with the Plan. In fact, as the PUC recognized,
the Town repeatedly emphasized in its response to petitioner’s
post-technical hearing brief and proposed findings that “[t]he Town
has taken no position on the project overall compliance with the
Town Plan.” The Town could have any number of reasons for
choosing not to oppose the project on these grounds, including
conservation of its time and resources. That decision in no way
supported the PUC’s conclusion that the Town took the position
that the project complied with the Town Plan.

In re Apple Hill Solar LL.C, 2019 VT 64, § 30.
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After the remand, the Public Utility Commission denied Apple Hill’s request for a
Certificate of Public Good.

Apple Hill appealed.

In 2021, the Vermont Supreme Court reversed and remanded to the Public Utility

Commission. In re Apple Hill Solar LLC, 2021 VT 69.
On remand, the Public Utility Commission again denied Apple Hill’s petition for a
Certificate of Public Good.

Apple Hill appealed again.

In 2023, the Vermont Supreme Court unanimously affirmed the decision of the Public

Utility Commission. In re Petition of Apple Hill Solar LLC, 2023 VT 57,311 A.3d 117,

motion for reargument denied, Dec. 12, 2023, motion to stay mandate denied, Dec. 19,

2023.

In 2024, Apple Hill filed a new petition for a Certificate of Public Good in the Public
Utility Commission.

At present, that petition is still pending,

Apple Hill’s most recent petition is opposed by the Public Service Department, which has
moved to dismiss on the grounds of collateral estoppel.

As of the filing of this Petition For Misconduct, neither Apple Hill nor Chelsea have a

Certificate of Public Good.

Thomas Melone Has Acted as Counsel
For His Business Organizations in Vermont

Thomas Melone, and his son, Michael Melone, also a lawyer and also licensed to practice

Page 5 of 23
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in Vermont, have represented Thomas Melone’s companies in a large number of legal
proceedings in Vermont.
Thomas Melone has appeared on behalf of his various business organization on many
occasions in the Civil and Environmental Divisions of the Vermont Superior Court, the
Public Utilities Commission, the Vermont Supreme Court and the United States District
Court for the District of Vermont.
In addition, Thomas Melone has represented his companies in appeals from the United
States District Court for the District of Vermont to the United States Court of Appeals for
the Second Circuit and in a Petition for Writ of Certiorari from the Vermont Supreme
Court to the United States Supreme Court.
In addition to serving as an attorney for his various Vermont business organizations,
Thomas Melone has testified under oath as a witness in proceedings in the Public Utility
Commission.

Thomas Melone’s Communications with ML and DG
ML and DG were opponents to at least one of the applications by at least one of the
companies owned and controlled by Thomas Melone for a Certificate of Public Good.
At some point before May 3, 2024, ML and DG filed under the Bankruptcy Act for
protection from their creditors.
In an email to ML and DG dated May 3, 2024, Thomas Melone said that he had
discovered “property [that] does not seem to have been declared on Schedule A to the
bankruptcy petition.”
In a bankruptcy case, Schedule A/B is the document where bankrupts list all real and all
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personal property. Schedule A focuses on real estate, while Schedule B covers everything

else, including personal belongings and financial assets.

Thomas Melone attached to his May 3, 2024 email a copy of a deed that conveyed real

property in Florida from DG to a Florida limited liability company.

In the May 3, 2024 email, Thomas Melone said “I do want you to be aware that we will

be asking about it in your depositions.”
ML and DG withdrew from the proceedings in the Public Utility Commission.
Nonetheless, in an email dated November 20, 2024 to ML and DG, Mr. Melone said:

I assume you have still been following the Chelsea solar case. And
I understand that you were in attendance at the Planning
Commission meeting that looked at the recent plan for Apple Hill

solar.

As you know, in your filing withdrawing from the Chelsea case
you listed various reasons for withdrawing, most of which were not

very nice.

The Town is repeating those reasons in their filings.

As you also likely know, we requested the PUC to approve
deposition subpoenas for you and the PUC denied that. We are
appealing that decision to the Vermont Superior Court.

I think the only way that the various lingering issues from your
involvement can be removed is if you send letters to the PUC, the
Planning Commission and the Select Board supporting both
projects. This way the other parties would stop trying to get you
involved, and would eliminate any need for us to depose the two of

you.
Please let me know if you are willing to do that.

ML and DG did not “send letters to the PUC, the Planning Commission and the Select
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Board supporling both projects.”

On January 12, 2025, Thomas Melone filed “Further Comments” in the proceedings in
the Public Utility Commission regarding Apple Hill’s application for a Certificate of
Public Good accusing ML and DG of “defrauding the federal government™ and
defrauding ML and DG’s creditors.

Thomas Melon’s Site Preparation Without a Certificate of Public Good and
His “Not Credible” Testimony in the Public Utility Commission

On August 30, 2024, in In re Investipation Pursuant to 30 V.S A. Sec. 30 & 209, 2024 VT

58, the Vermont Supreme Court affirmed the Public Utilities Commission’s imposition of

a $5,000 fine on various business organizations owned and controlled by Thomas

Melone.

In In re Investipation Pursuant to 30 V.S.A. Sec. 30 & 209, the Vermont Supreme Court

said that even though the Public Utility Commission had issued a Temporary Restraining
Order prohibiting site-preparation “developer continued to conduct site clearing activities
the following day until the sheriff arrived and ordered all work to cease.”

In In re Investivation Pursuant to 30 V.S.A. Sec. 30 & 209, the Vermont Supreme Court

said that “the PUC also found developer’s claims that site preparation was done solely for
unrelated farming purposes to be not credible given that developer knew that it did not
have a Certificate of Public Good, that it was required to have one, that it needed to clear
trees for site preparation, and that clearing had already been denied by the PUC.”

In In re Investization Pursuant to 30 V.S.A. Sec. 30 & 209, the Vermont Supreme Court

said that “the PUC concluded that developer’s failure to comply with its regulatory
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obligations harm the credibility and integrity of the process, resulting in harm to the
statutory scheme and potential harm to public safety and welfare, the environment, and
utility customers.”’
After an unsuccessful Petition for Writ of Certiorari to the United States Supreme Court,
at least one of the business organizations owned and controlled by Thomas Melone paid
the $5,000 fine.

Thomas Melone’s Filings in the Public Utility Commission
On January 10, 2025, in proceedings in the Public Utility Commission regarding Apple
Hill’s application for a Certificate of Public Good, Thomas Melone said that all but two
members of the Town of Bennington Select Board were in engaged in an active “cover-up
conspiracy” and committed acts of “forgery,” engaged in “counterfeiting,” filed “false
certifications to the state and federal government in violation of criminal statutes” and
filed at least one “false statement with the [Public Utility] Commission.”
Thomas Melone told the Public Utility Commission that he was “finalizing™ a complaint
to be filed in the United States District Court for the District of Vermont against the
Town of Bennington for violations of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. §1962(c).
A RICO complaint must describe “predicate acts,” specific criminal offenses, that, when
committed as part of a pattern, can be the basis for civil actions. “Predicate acts” are the
building blocks of a RICO claim and must be linked to a criminal “enterprise” to

constitute a RICO violation.

Mr. Melone never filed a complaint alleging “RICO” violations by the Town of
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Bennington in any court.
On January 29, 2025, Thomas Melone alleged to the Public Utility Commission, but not
to the Professional Responsibility Program, that “attorney Bent’s representation [of the
Town of Bennington] would be a violation of multiple rules of the Vermont and New
York attorney Rules of Professional Conduct.”

Thomas Melone’s Email to Public Utility Commission Chair McNamara
On March 24, 2025, Thomas Melone sent an email to the members of the House
Committee on Energy and Digital Infrastucture and the Senate Committee on Natural
Resources and Energy.
In his March 24, 2025 email, Thomas Melone criticized Public Utility Commission Chair
Ed McNamara as well as the Public Utility Commission.
In the March 24, 2025 email, Mr. Melone asserted that the Public Utility Commission had
“weaponized and expanded” and “applied refroactively” [emphasis in original] what he
described as the “single-plant rule” in order to deny a Certificate of Public Good to
Chelsea.
Thomas Melone went on to say that the Public Utility Commission had made a
“demonstrably false claim” [emphasis in original] with respect to Apple Hill and Chelsea.
He asserted that “[w]hat appears to matter to the PUC is political connections.”
He asserted that “when the “single-plant” rule became an obstacle for Global Foundries’
solarization of its campus, the PUC ditched the rule for them . .. .”
He then said: “The PUC’s dangerous interpretative approach undermines the rule of law,

and inter alia, violates Allco’s due process and equal protection rights, is a paradigm of
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arbitrariness, and is leading 1o even more litigation.”
He then told the Legislative committees:

The PUC continues to up the ante in the weaponization of the

single plant rule. And Allco will continue to respond with more

litigation challenges to the PUC.

I look forward to the opportunity to answer questions and to

provide a fulsome description of the litigation that has involved the

Standard Offer program and that will continue.
On the same day, Thomas Melone sent a copy of his March 24, 2025 email to Public
Utility Commission Chair Ed McNamara.
Thomas Melone did not send a copy of his March 24, 2025 email to any of the other
parties in the proccedings involving Apple Hill’s applications for a Certificate of Public
Good.
On April 21, 2025, the Clerk of the Public Utility Commission issued a memorandum
seeking comments on whether Mr. Melone’s March 24, 2025 email violated the PUC’s
rule against ex parte communications.
Thomas Melone asserted that the Commission’s ex parte rule violated his First
Amendment rights.
On June 17, 2025, the Public Utility Commission ruled that Thomas Melone had violated
the PUC’s prohibition against ex parte communications with the Commission but
declined to impose sanctions.

Thomas Melone’s Opposition to the Bennington High Project

On January 28, 2025, the Bennington Select Board authorized the Town of Bennington to

enter into a contract with Hale Resources, LLC regarding the development of the former
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Bennington High School.

On February 25, 2025, Thomas Melone, knowing that the redevelopment of the former
high school was a priority for the Town, and while acting as counsel for one of his
business organizations, PLH, appealed Bennington’s decision to enter into a contract with
the developer to the Environmental Division of the Vermont Superior Court.

On February 27, 2025, the Town of Bennington moved to dismiss the appeal asserting
that the Environmental Division lacked subject matter jurisdiction in that the appeal did
not involve the granting or denial of a permit allowing land development to occur, a
prerequisite for subject matter jurisdiction under 24 V.S.A. § 4471.

On February 28, 2025 the Environmental Division issued an entry order stating: “the
court believes it lacks subject matter jurisdiction over this appeal and is prepared to
dismiss the appeal sua sponte,” but gave PLH until March 3, 2025 1o file a response to the
Bennington’s Motion to Dismiss.

PLH filed at least one pleading opposing the Bennington’s Motion to Dismiss for lack of
subject matter jurisdiction.

On March 6, 2025, the Environmental Division dismissed PLH’s appeal on the grounds
that the court lacked subject matter jurisdiction.

At the time Thomas Malone caused PLH to appeal to the Environmental Division,
Thomas Melone knew, or should have known, that the Environmental Division lacked
subject matter jurisdiction.

Thomas Malone caused PLH to appeal the Environmental Division’s dismissal of PLH’s

appeal to the Vermont Supreme Court.
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Thomas Malone caused PLH to file suit against the Town of Bennington in the Vermont
Superior Court, Civil Division, Chittenden Unit, alleging that Bennington’s contract with
the Bennington High developer was “municipal waste.”

Thomas Melone and Michael Melone told agents and employees of the Town Bennington
that PLH would withdraw the appeal from the dismissal of its action in the
Environmental Division, withdraw the allegation of “municipal waste,” and would not
oppose the Bennington High project if the Town of Bennington withdrew its opposition
to Apple Hill’s petition for a Certificate of Public Good.

Merrill Bent’s Complaint to the Professional Responsibility Program
Regarding Thomas Melone

In March 2025, the Professional Responsibility Program received a written complaint
from a Vermont attorney, Merrill Bent.

Ms. Bent alleged that both Thomas Melone and Michael Melone had, on multiple
occasions, violated the Vermont Rules of Professional Conduct.

Ms. Bent said she had learned of the violations of the Rules while representing the Town
of Bennington in (a) its opposition to Apple Hill’s and Chelsea’s applications for
Certificates of Public Good and (b) efforts to develop the former Bennington High
School.

In her complaint, Ms. Bent said she acted pursuant to her obligations under Rule 8.3 of
the Vermont Rules of Professional Conduct.

Rule 8.3(a) mandates a report to the Professional Responsibility Program when a lawyer

“knows that another lawyer has committed a violation of the Rules of Professional
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Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or
fitness as a lawyer in other respects.”
Screening Counsel Andrew R. Strauss reviewed Ms. Bent’s report and informed Thomas

Melone:

In my judgment, the conduct which is the subject of the complaint

appears to constitute misconduct that may require disciplinary

sanctions. Therefore, pursuant to Rule 12.C of Administrative

Order 9 [of the Vermont Supreme Court], I am referring the

complaint to Disciplinary Counsel Jon T. Alexander.

Thomas Melone’s Reply to Ms. Bent’s Complaint

On April 23, 2025, Thomas Melone wrote a letter to Screening Counsel Strauss, and said
“Attorney Bent’s allegations are actionable defamation.” Thomas Moore went on to say
“the allegations in the complaint are not only meritless, but actionable defamation per se.”
Thomas Melone then said “Bent’s accusation is also actionable as a claim for false light.”
Thomas Melone told Screening Counsel Strauss that he had heard that a paralegal who
had been employed by Ms. Bent’s firm had been “verbally accosted by “[Merrill Bent|.”
(Brackets in original.)
Thomas Melone’s statements suggested or implied that Ms, Bent had treated at least one
employee of her law firm improperly.
Thomas Melone then told screening counsel Strauss “I do not have direct information as
to which of the four partners [in Ms. Bent’s firm] was accused of abusive behaviors.”
Thomas Melone did not tell Mr. Strauss why he had included the allegation that Ms. Bent
had “verbally accosted” a female employee.

In his April 23, 2025 letter, Thomas Melone told Screening Counsel Strauss that Vermont
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Rule of Professional Conduct 3.7 “prohibited [Ms. Bent] from representing the
Bennington Select Board.”
Thomas Melone has never filed a complaint against Ms. Bent with the Professional
Responsibility Program.

Thomas Melone’s Communications With Ms. Bent’s Clients
On April 23, 2025, at a time when Ms. Bent represented the Town of Bennington, and
Thomas Melone knew that Ms. Bent represented the Town of Bennington, Thomas
Melone sent the following email to Ms. Bent and various elected officials and employees

of the Town:

Attached you will find the response that I submitted to the
Professional Responsibility Board in response to the ethics
complaint against me. I am now finalizing the defamation suit
which I expect will be able to be filed next week. See excerpt
attached as well.

Thomas Melone attached not only his April 23, 2025 letter to Screening Counsel Strauss,
but also included what he called an “excerpt” from a “Complaint for Defamation,
Injurious Falsehood in Violation of Civil Rights.”

Thomas Melone was the author of the “Complaint for Defamation, Injurious Falsehood in

Violation of Civil Rights.”

The “Complaint for Defamation, Injurious Falsehood in Violation of Civil Rights” listed

both Ms. Bent and the Town of Bennington as defendants.
Thomas Melone told the recipients of the email that he would file the “Complaint for

Defamation, Injurious Falsehood in Violation of Civil Rights™ in the United States

District Court for the District of Vermont.
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The “excerpt” from the “Complaint for Defamation, Injurious Falsehood in Violation of

Civil Rights” also stated:

Plaintiff alleges that Bent filed the PRB Complaint on behalf of the
Town of Bennington.

The “excerpt” from Thomas Melone’s “Complaint for Defamation, Injurious Falsehood
in Violation of Civil Rights™ does not disclose how he came to the conclusion that Ms.
Bent filed her complaint “on behalf of the Town of Bennington.”

At the time Thomas Melone sent the “Complaint for Defamation, Injurious Falsehood in
Violation of Civil Rights,” no official, agent or employee of the Town of Bennington,
other than Ms. Bent, was aware that Ms. Bent had filed a confidential complaint with the
Professional Responsibility Program.

When asked by Ms. Bent to stop communicating with officials, agents and employees of
the Town of Bennington, Thomas Melone refused to do so.

In emails to Mr. Bent, Thomas Melone asserted that he had the right to communicate with
Bennington officials and employees because of the First Amendment right to petition the

government for the redress of grievances.

On multiple dates in 2025, Thomas Melone sent additional emails to Bennington officials

and employees.
Count 1

Thomas Melone’s Claims in the Public Utility Commission that the Town of Bennington

114.

115.

and its Officials, Agents and Employees Engaged in Criminal Conduct
Violation of Rules 3.5(d), 4.3, 4.5 and 8.4(d)

Conflict Disciplinary Counsel restates paragraphsithrough 113.

Thomas Melone’s claims in filings in the Public Utility Commission that officials and
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agents of the Town of Bennington were engaged in a “cover-up conspiracy,” committed
acts of “forgery” and “counterfeiting,  filed “false certifications to the state and federal
government in violation of criminal statutes,” and filed “false statements with the [Public
Utility] Commission” and Thomas Melone’s claim that the Town and its officials and
employees were liable to him or his business organization for violations of the Racketeer
Influenced and Corrupt Organizations Act (RICO), 18 U.8.C. §1962(c) violated:
a) Rule 3.5(d) in that it was undignified or discourteous conduct which was
degrading or disrupting to a tribunal;
b) Rule 4.3 in that it showed a lack of candor toward a tribunal, the Public
Utility Commission, in that Thomas Melone’s statements were false
statements of law and fact;
c) Rule 4.5 by threatening to present criminal charges in order to obtain
advantage in a civil manner, his companies’ applications for Certificates of
Public Good; and
d) Rule 8.4(d) in that it was conduct prejudicial to the administration of
justice
Count 11
Thomas Melone’s Communications with ML and DG
Violation of Rules 4.5 and 8.4(d)
116. Conflict Disciplinary Counsel restates paragraphsithrough 113.
117.  In his communications with ML and DG, Thomas Melone violated:
a) Rule 4.5 by threatening to present criminal charges in order to obtain

advantage in a civil manner, his companies applications for Certificate of
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Public Goods; and
b} Rule 8.4(d) in that it was conduct prejudicial to the administration of

justice.

COUNT 111
Thomas Melone ‘s Site Preparation Without a Certificate of Public Good and His
“Not Credible” Testimony in the Public Utility Commission
Violation of Rules 3.5(d), 4.3 and 8.4(d)
118. Conflict Disciplinary Counsel restates paragraphs!through 113.
119. In his company’s site preparation without a Certificate of Public Good and his “not
credible” testimony in the Public Utility Commission, Thomas Melone violated:
a) Rule 3.5(d) in that it was undignified or discourteous conduct which was
degrading or disrupting to a tribunal;
b) Rule 4.3 in that it showed a lack of candor toward a tribunal, the Public
Utility Commission, in that Thomas Melone’s statements were false
statements of fact and law; and
c) Rule 8.4(d) in that it was conduct prejudicial to the administration of
Jjustice
Count IV
Thomas Melone’s March 24, 2025 Email to
Public Utility Commission Chair Ed McNamara
Violation of Rule 3.5(b)(1)
120. Conflict Disciplinary Counsel restates paragraphslthrough 113.
121. Thomas Melone’s March 24, 2025 email to Public Utility Commission Chair Ed
McNamara violated:

a) Rule 3.5(b)(1) in that it was an ex parte communication with a person
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b)

acting in a judicial or quasi-judicial capacity; and
Rule 8.4(d) in that it was conduct prejudicial to the administration of

justice.

Count V

Thomas Melone’s Conduct With Respect to the Bennington High Project

Violation of Rules 3.1, 3.3(a)(1), 4.4(a) and 8.4(d)

122.  Conlflict Disciplinary Counsel restates paragraphsithrough 113.

123.  In the manner and means Thomas Melone used in his opposition to the Bennington High

Project, Thomas Melone violated:

a)

b)

d)

4909-6679-4343

Rule 3.1 in that Thomas Melone brought or caused to be brought a legal
proceeding in the Environmental Division when there was no basis in law
to assert that it had subject matter jurisdiction over the matter;

Rule 3.3(a)(1) in that Thomas Melone demonstrated a lack of candor to
both the Environmental Division and the Vermont Supreme Court by
making false statements of law regarding the subject matter jurisdiction of
the Environmental Division;

Rule 4.4(a) in that Thomas Melone used means and methods that had no
substantial purpose other than to delay or burden a third person, the
Bennington High developer; and

Rule 8.4(d) in that Thomas Melone’s conduct was conduct prejudicial to

the administration of justice.
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Count VI

Thomas Melone’s Statements to Screening Counsel Strauss with Respect to

Merrill Bent’s Complaint to the Professional Responsibility Program
Violation of Rules of Professional Conduct 3.3(a)(1), 4.4(a) and 8.4(d)

124.  Conflict Disciplinary Counse! restates paragraphs1through 113.

125. Thomas Melone’s claim to Screening Counsel Straus that Ms. Bent had verbally accosted

an employee of her law firm, his threats to sue Ms. Bent for defamation per se, his

disclosure of Ms. Bent’s complaint to officials, agents and employees of the Town of

Bennington and his claim in in the Public Utility Commission that Ms. Bent violated the

Rules of Professional Conduct violated:

4909-6679-4343

a)

b)

Rule 3.3(a)(1) in that he showed a lack of candor toward the Professional
Responsibility Program by making a false statements of law, specifically
that Ms. Bent was liable for defamation per se, when he knew or should
have known that Rule 12 of The American Bar Association’s Model Rules
Jfor Lawyer Disciplinary Enforcement provides that communications to the
Program, hearing committees or disciplinary counsel relating to lawyer
misconduct are absolutely privileged and no lawsuit predicated thereon
may be instituted against any complainant or witness; and

Rule 4.4(a) in that they showed disrespect for Ms. Bent’s rights and he
used means that had no substantial purpose other than to embarrass, delay,
or burden Ms. Bent; and

Rule 8.4(d) in that he engaged in conduct prejudicial to the administration

of justice by attempting to harass or intimidate a complaining witness, Ms.

Bent.
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Count VII
Thomas Melone’s Email to Officials and Employees of the Town of Bennington
Violation of Rules 4.2 and 8.4(d)

Conflict Disciplinary Counsel restates paragraphs!through 113.

Thomas Melone knew or should have known that Administrative Order 9 expressly
provides that proceedings in the Professional Responsibility Board are confidential until
such time as a Hearing Panel makes a finding of probable cause.

Thomas Melone knew or should have known that Rule 4.2 bars a lawyer from
communicating with a person represented by counsel.

While Rule 4.2 generally protects represented government entities from unconsented
contacts by opposing counsel, there is an important exception to that “no contact” rule
arising from the constitutional right to petition the government and the derivative public
policy of ensuring a citizen’s right of access to government decision makers. As a result,
Rule 4.2 permits a lawyer representing a private party in a controversy with the
government to communicate about the matter with government officials who have the
authority to take or to recommend action in that matter, provided that the sole purpose of
the lawyer’s communication is to address a policy issue, including settling the
controversy.

Thomas Melone’s communications with officials and employees of the Town of

Bennington violated:
a) Rule 4.2 in that Thomas Melone’s communications were not limited to
Town officials who had authority to take or to recommend action in

connection with Ms. Bent’s complaint to the Professional Responsibility
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Program, as there was no Town official who had authority to take or
recommend action in connection with Ms. Bent’s complaint; and
b) Rule 8.4(d) in that he engaged in conduct prejudicial to the administration
of justice by attempting to harass or intimidate a complaining witness in
proceeding before the Professional Responsibility Program, Ms. Bent.
Count VIII
Thomas Melone’s Persistent and Deliberate
Violations of The Rules of Professional Conduct
Violation of Rule 8.4(d)
Conflict Disciplinary Counsel restates paragraphs! through 113.
Over course of many years in a variety of forums, including but not limited to the
Vermont Public Utility Commission, the Vermont Superior Court, the Vermont Supreme
Court and the United States Court of Appeals, Thomas Melone persistently and
deliberately violated the Rules of Professional Conduct and persistently induced his son,

Michael Melone, to violate the Rules of Professional Conduct.

The Vermont Supreme Court stated in [n Re James Weston Wright. 131 Vt. 473 (1973),

that when there is a “consistent pattern . . . emerging from a series of several transactions,
it seems clear that what might be in a single instance only poor judgment sans evil intent

or direct motive becomes a condemnable course of conduct amounting to ethical

3

unfithess ... .

This Petition of Misconduct show a consistent pattern emerging from several events of

intentional misconduct that was prejudicial to the administration of justice in violation of

Rule 8.4(d).
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Dated: September 4, 2025

A ASEIILW WA L ASELAIV T g A N

Post Office Box 708

White River Junection, VT 05001
802-295-3151, Ext. 102
mfhanley@plantehanley.com
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In Re: Thomas Melone
PRB File No. 25-120
CERTIFICATE OF SERVICE

I certify that on September 26, 2025, following a finding of probable cause, I filed a
Petition of Misconduct regarding Thomas M. Melone with the Professional Responsibility
Program by depositing the same in the United States Mail, postage prepaid, First Class,
addressed to:

Merrick Grutchfield, Program Administrator
109 State Street
Montpelier, VT 05609-0701
and also by sending the same to her via email at:
merrick.grutchfield@vermont.gov
with copies to the Respondent via United States Mail, postage prepaid, First Class, addressed to:
Thomas M. Melone
157 Church Street, 19" floor
New Haven, CT 06510
the address shown on his last licensing statement and by email to:
Thomas.Melone@gmail.com
Dated: September 26, 2025
/s/Michael F. Hanley

Michael F. Hanley
Conflict Disciplinary Counsel
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STATE OF VERMONT
PROFESSIONAL RESPONSIBILITY PROGRAM

In re Thomas Melone
PRB No. 120-2025

CONFLICT DISCIPLINARY COUNSEL’S REPLY TO
THOMAS MELONE’S “RESPONSE” TO CONFLICT DISCIPLINARY COUNSEL’S
MOTION FOR THE RECUSAL OF THE HEARING PANEL CHAIR
In the Respondent’s “Response” to Conflict Disciplinary Counsel’s motion requesting the
recusal of the Hearing Panel Chair Thomas Melone:
. Misstates what Conflict Disciplinary Counsel said in the motion
requesting Chair Brill’s recusal;
. makes a number of inaccurate statements about the nature of the
disciplinary proceedings in Vermont, the role of the Professional

Responsibility Board and its Chair, the role of Conflict Disciplinary

Counsel and the role of the Hearing Panel;

. asserts a number of legal conclusions that are without foundation or merit;
and
. asks for relief which has no basis in fact or law.

Hearing Panel Chair Brill should recuse herself, a new Chair should be appointed, Mr.
Melone should stop obstructing these proceedings and honor his duty to cooperate with the
disciplinary process, and the Hearing Panel should issue orders which lead to the prompt

resolution of the charges of professional misconduct.
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MEMORANDUM

I Conlflict Disciplinary Counsel Did Not Allege That Hearing Panel Chair Brill
Violated the Code of Judicial Conduct.

Contrary to Mr. Melone’s claims, Conflict Disciplinary Counsel has not alleged that
Hearing Panel Chair Brill violated the Vermont Code of Judicial Conduct.

Under Administrative Order 9, Rule 14(d), a hearing panel member must disqualify
herself if a “judge, similarly situated, would be required to do so under the Vermont Code of
Judicial Conduct.” Under Rule 1.2 of that Code, a judge must disqualify herself to avoid “the
appearance of impropriety.” Conflict Disciplinary Counsel only asserts that some might question
whether Chair Brill attempted to investigate facts independently and, as a result, in order to avoid
even a hint of controversy, Ms. Brill should recuse herself as Chair of the Hearing Panel.

Conflict Disciplinary Counsel does not assert or admit, and denies, that Chair Brill caused
any injury, harm or prejudice to Mr. Melone.

I1. Mr. Melone’s Statements Regarding the Attorney Discipline Process in Vermont
Are Inaccurate.

Unlike the situation in some states, the Vermont Constitution gives the Vermont Supreme
Court the right and the duty to regulate the practice of law in Vermont.

Under A.O. 9, the Professional Responsibility Board manages the Professional
Responsibility Program created by the Vermont Supreme Court to assist it in the regulation of the
bar. The Board enacts policies with respect to that program. The Professional Responsibility
Board is an administrative, not an adjudicative, body.

Disciplinary Counsel and Conflict Disciplinary Counsel are supervised by the Board.

Disciplinary Counsel and Conflict Disciplinary Counsel regularly report to the Board. What
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Disciplinary Counsel and Conflict Disciplinary Counsel say in their reports to the Board are
subject to the attorney-client and work product privileges.

The Professional Responsibility Board and its Chair have no role in the adjudication of
petitions of misconduct. While the Chair of the Professional Responsibility Board appoints the
members of hearing panels, the Board and its Chair do not supervise hearing panels. The
findings of fact, the conclusions of law and the recommendations of a hearing panel are not
subject to review by the Board. However, the findings of fact, the conclusions of law and the
recommendations of a hearing panel with respect to sanctions are subject to review by the
Vermont Supreme Court, which is free to reject or accept those findings, conclusions and
recommendations. Of course, the internal proceedings of a hearing panel are subject to the
judicial privilege.

A review of the attorney discipline decisions of the Vermont Supreme Court shows that it
is not uncommon for the Court to reject the sanction recommendations of hearing panels, albeit
while thanking those panels for their work in helping the Court to fulfill its constitutional duty to
govern the practice of law in Vermont. See, for example, In Re Watts, 2024 VT 48.

III.  Mr. Melone’s Requests for Relief, Not Contained in a Motion, Have No Basis in Fact
or Law.

Mr. Melone’s statement that “a mistrial must be declared” is without merit. The Hearing
Panel has not conducted a trial or hearing. There cannot be a mistrial before a trial starts.

Mr. Melone’s statement that “the case [must be ] re-started (i.e., begun anew)” is without
merit. The Hearing Panel has heard no evidence and made no findings of fact or conclusions of

law. There is nothing to restart.
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Mr. Melone’s statement that “the petition must be dismissed” is without merit. Both the
Hearing Panel and the Vermont Supreme Court have denied multiple motions to dismiss by Mr.
Melone. Indeed, no reasonable person would assert that if the factual allegations of the Petition
of Misconduct are true, Mr. Melone did not violate the Rules of Professional Conduct."

IV.  Whether Conflict Disciplinary Counsel Was Properly Appointed by the Chair of the
Professional Responsibility Board, and Whether the Chair Has the Authority to
Appoint Conflict Disciplinary Counsel, Is Not Related to Whether Mr. Melone
Engaged in Professional Misconduct.

Mr. Melone has objected at every point in these proceedings. He has objected to the
appointment of Conflict Disciplinary Counsel in this case. He has challenged the authority of the
Professional Responsibility Board to enact policies on what to do when Disciplinary Counsel has
a conflict of interest, suggesting that if Disciplinary Counsel has a conflict regarding a particular
case the disciplinary process cannot proceed, even if a lawyer if guilty of substantial misconduct.

Conflict Disciplinary Counsel would have no objection if the Hearing Panel were to order

either the presentation of affidavits or an evidentiary hearing regarding my appointment. Both I

and Professional Responsibility Board Chair Anderson would state, under oath, that:

. Disciplinary Counsel Jon Alexander thought he had a conflict of interest;
. Chair Anderson asked me to serve as Conflict Disciplinary Counsel;
. I agreed to do so;

! Mr. Melone’s repeated assertion that the Petition of Misconduct must be

dismissed because he has a constitutional right to violate the Rules of Professional Conduct is
irrational hyperbole. While the Constitution places some limits on a state’s regulation of the
speech of lawyers, Mr. Melone’s claim that the Constitution bars all regulation of his speech as a
lawyer is not supported by any of the cases he cites. Multiple decisions of the United States
Supreme Court make clear that the protection afforded to professional speech is much less than
the protection afforded to political or artistic speech.
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. Chair Anderson asked the Program Administrator, Merrick Grutchfield, to prepare
a letter memorializing my appointment; and

. Ms. Grutchfield prepared the letter and sent it to me.

Whether the letter Ms. Grutchfield prepared says what Mr. Melone claims it must say is beside
the point. Chair Anderson appointed me as Conflict Disciplinary Counsel, and I agreed to serve.

Whether A.O. 9 authorizes the Professional Responsibility Board to enact a policy giving
its Chair the authority to appoint Conflict Disciplinary Counsel is beyond the scope of these
proceedings. A.O. 9 gives the Professional Responsibility Board the power to enact policies, and
the Board enacted a policy giving its Chair the authority to appoint Conflict Disciplinary Counsel
when Disciplinary Counsel has a conflict of interest. Any arguments Mr. Melone seeks to make
regarding the validity of either A.O. 9 or Board policies enacted pursuant to A.O. 9 should be
addressed to the Supreme Court at the appropriate time. The Hearing Panel has an important role
in this case, but it does not extend to telling the Supreme Court what it can, and cannot, do in the
Court’s administrative orders.

V. A.O. 9 Requires That Disciplinary Proceedings Be Prompt.

A.O. 9 mandates the prompt resolution of disciplinary proceedings. The Petition of
Misconduct was filed on September 20, 2025, 136 days ago. During that time Mr. Melone has
filed hundreds pages of pleadings with the Hearing Panel and the Vermont Supreme Court,
issued a substantial number of subpoenas to third parties, demanded that non-parties “meet and
confer” with him regarding his subpoenas and threatened to initiate proceedings in federal court,
but failed to file an answer. Mr. Melone’s filings repeat the same baseless arguments again and

again. Mr. Melone has obstructed these proceedings and blatantly violated his obligation to
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cooperate with the disciplinary process. The Hearing Panel should not be distracted by Mr.
Melone’s antics and should ensure that these proceedings are promptly concluded.
VI.  Conclusion

Hearing Panel Chair Brill should recuse herself, a new Hearing Panel Chair should be
appointed, and the Hearing Panel should conduct a scheduling hearing. At, or shortly after, the
scheduling hearing, the Hearing Panel should issues orders regarding motion practice, discovery
and the date of the hearing on the merits, all designed to bring this matter to a conclusion. If, as
he has threatened, Mr. Melone initiates proceedings in federal court, absent orders to the contrary
from a federal court or the Vermont Supreme Court, the Hearing Panel should proceed with an
adjudication on the merits.

Dated: February 11, 2026

/s/ Michael F. Hanley
Michael F. Hanley

Conflict Disciplinary Counsel
Plante & Hanley, P.C.

Post Office Box 708

White River Junction, VT 05001
802-295-3151, Ext. 102
mthanley@plantehanley.com
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UNITED STATES DISTRICT COURT
DISTRICT OF VERMONT

PLH VINEYARD SKY LLC and APPLE Case No. 2:25-cv-469
HILL SOLAR LLC,

Plaintiffs,

V.

TOWN OF BENNINGTON

Defendant

COMPLAINT FOR DECLARATORY JUDGMENT

NOW COMES PLH Vineyard Sky LLC (“PLH”) and Apple Hill Solar LLC (“Apple Hill”
or “AHS”, and collectively with PLH, the “Plaintiffs”) by way of complaint against the Town of
Bennington (the “Town’) which respectfully files this petition for declaratory relief.

NATURE OF THE ACTION

1. On October 6, 2015, the Town of Bennington by action of the Select Board adopted
a Town Plan (the “2015 Town Plan”). Under 24 V.S.A. §4387(a), the 2015 Bennington Town
Plan was set to expire after 8 years on October 6, 2023. Under 24 V.S.A. §4385, a municipality
can amend its town plan at any time, however, under 24 V.S.A. §4385(d) an amendment to a plan
does not affect or extend the plan’s expiration date. Under 24 V.S.A. §4387(b)(1), a municipality
may readopt an entire town plan that has expired or about to expire; provided that the Town
satisfies a number of requirements including, inter alia, certain notice requirements and that the
planning commission reviews and updates the information on which the plan is based. In 2016,
Vermont House Bill 367 was passed into law and modified 4 V.S.A. §4387(b) by adding several

other requirements for a municipality to readopt a town plan, including more extensive public
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participation than previously required. Thoe new requirements of HB 367 are enumerated in 24
V.S.A. §4387(b)(1)(A) through (G), including a requirement of community outreach and
involvement (24 V.S.A. §4387(b)(1)(B)).

2. The town plan readoption process, as modified by HB 367, is formidable and will
often take years to accomplish. For example, the Town has hired consultants to assist it with
creating the next version of its Town Plan and has been working on that version for the last two
years.! That is not surprising given that HB 367 requires the planning process be opened to the
public and that the public is to be involved in the process.

3. Rather than engage in community outreach and involvement in updating the 2015
Town Plan as required by statute, the Town opted to try to buy itself several more years. The way
in which the Town attempted to do that was to claim that the 2015 Town Plan had actually been
re-adopted in 2018 when the Town passed the Energy Amendment, such that the Town Plan would
not expire in 2023 but in 2026. The obvious issue with that scheme is that the town plan adoption
process in 24 V.S.A. §4302 and §§4381-4387 cannot be circumvented and nothing that was
actually required of the Town to re-adopt the Town Plan was actually accomplished in 2018.

4. Thus, the 2015 Town Plan expired on October 6, 2023. There are real consequences
of a town plan expiring in Vermont as the Town of Calais recently discovered, when the expiration
of their town plan made them ineligible for grants that require Towns to have a duly adopted and

current Town Plan.? The major difference between Calais and Bennington, however, is that the

1

https://benningtonvt.org/services/planning_ permitting/planning commission/town_plan updat
el.php

2 https://www.timesargus.com/news/local/expired-plan-nullifies-zoning-
changes/article c018dbf2-ac24-11ef-a5b9-at741d61a594.html.


https://benningtonvt.org/services/planning___permitting/planning_commission/town_plan_update1.php
https://benningtonvt.org/services/planning___permitting/planning_commission/town_plan_update1.php
https://www.timesargus.com/news/local/expired-plan-nullifies-zoning-changes/article_c018dbf2-ac24-11ef-a5b9-af741d61a594.html
https://www.timesargus.com/news/local/expired-plan-nullifies-zoning-changes/article_c018dbf2-ac24-11ef-a5b9-af741d61a594.html
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Town of Calais actually owned up to the fact that their Town Plan expired whereas the Defendant
have continued to actively deny it. Plaintiffs ask this Court to declare that the 2015 Town Plan
expired on October 6, 2023. The expiration of the Town Plan directly impacts the disposition of
the pending petition for certificate of public good (the “CPG”) at the Vermont Public Utility
Commission (the “PUC”) filed by Plaintiff Apple Hill Solar LLC (Case No. 24-3517-PET). The
PUC has no jurisdiction to determine whether a Town Plan is valid.
PARTIES

5. Plaintiff PLH Vineyard Sky LLC is a Florida limited liability company with its
registered Vermont office located at 145 Pine Haven Shores, Suite 1000A, Shelburne, Vermont
05482. Plaintiff PLH Vineyard Sky LLC’s single member is Thomas Melone who is a citizen of
the State of Florida. Plaintiff PLH Vineyard Sky LLC is a citizen of Florida and only Florida.
PLH owns the following real property in the Town: Property #23-50-16-00, 27.18 acres, (ii)
Property #23-50-20-00, 40.6 acres and (iii)) Property #29-50-31-00, 27.04 acres (the
“Chelsea/Apple Hill Property™).

6. Plaintiff Apple Hill Solar LLC is a Vermont limited liability company whose single
member is Allco Finance Limited. Allco Finance Limited is a Florida corporation and a citizen of

Florida.  Plaintiff Apple Hill Solar LLC is a citizen of Florida and only Florida.

7. Defendant Town is a town in Vermont chartered in 1749.
JURISDICTION AND VENUE
8. This Court has subject matter jurisdiction over this action pursuant to Article III,

section 2 of the United States Constitution: “The judicial Power shall extend to all Cases, in Law
and Equity, ... between Citizens of different States.” Id. Chief Justice John Marshall declared

during the early days of the republic that “[w]e have no more right to decline the exercise of
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jurisdiction which is given, than to usurp that which is not given.” Cohens v. Virginia, 19 U.S.
264, 404 (1821). This Court also has subject matter jurisdiction over this action under 28 U.S.C.
§ 1332 because of diversity of citizenship under 28 U.S.C. §1332 and the amount in controversy
exceeds $75,000.

0. The Court is empowered to grant declaratory relief by 28 U.S.C. §§ 2201, 2202 and
Rule 57 of the Federal Rules of Civil Procedure.

10. This Court has personal jurisdiction over Defendant because the Defendant resides
in Vermont and conducts its activities in the District of Vermont.

11. Venue is proper in this District under 28 U.S.C. § 1391(b)(1) and (2) because a
substantial part of the events giving rise to this action occurred in the District of Vermont.

FACTS APPLICABLE TO ALL COUNTS

L The Town Plan Expiration

12. Pursuant to 24 V.S.A. §4387, the 2015 Bennington Town Plan was set to expire on
October 6, 2023.

13. Rather than engage in community outreach and involvement in updating the 2015
Town Plan as required by statute, the Town opted to try to buy itself several more years. The story
that Defendant has been telling regarding the status of its town plan is simple on its face: the
Defendant claims that the Town Plan was re-adopted on January 22, 2018 (i.e., 5 whole years
before expiration), when the Town adopted an amendment to the Town Plan by adopting an
enhanced energy element (the “Energy Amendment”) and sought from the Bennington County
Regional Commission (the “BCRC”) (i) Act 174 certification of the Energy Amendment and (ii)

approval of its Energy Amendment under 24 V.S.A. §4350.
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14. To better understand the story the Town is telling, one has to understand (i) the Act
174 certification process and (i) 24 V.S.A. §4350, which requires a regional planning commission
to review the planning process of its members (the “Planning Process”). See 24 V.S.A.
§4350(a)(1).

A. Act 174 Certification.

15. Act 174 of 2016 established a new set of municipal and regional energy planning
standards, which if met allow those plans to carry greater weight - substantial deference - in the
section 248 siting process for energy generation before the Vermont Public Utility Commission
(the “PUC”). Meeting the standards is entirely voluntary; if regions and municipalities do not wish
to update their plans, they will continue to receive due consideration in the section 248 process.

16. In order to support regional and municipal planners with the process of developing
or revising enhanced energy plans, the Vermont Department of Public Service (the “Department™)
developed a number of data tools and guidance documents. One of those tools is the “Energy
Planning Standards for Municipal Plans”, which is filled out by and submitted by the Town to the
BCRC in order to receive confirmation of energy compliance under Act 174 (see Exhibit 1 hereto,
the “Act 174 Review Tool”). The Act 174 Review Tool is explicit in its description of how
municipalities in Vermont can receive a determination of energy compliance under Act 174:

Act 174 requires that municipal plans be adopted and approved in order to qualify

for a determination of energy compliance. In_the near term, it is likely

municipalities will revise and submit isolated energy plans or elements,

particularly due to long planning cycles. Therefore, the plan adoption
requirement can be met through an amendment to an existing plan in the form

of an energy element or energy plan, as long as the amendment or plan itself

is duly adopted as part of the municipal plan and incorporated by reference or

appended to the underlying, full plan (i.e., is officially "in" the municipal plan), as
well as approved for confirmation with the region. (emphasis added)



https://legislature.vermont.gov/Documents/2016/Docs/ACTS/ACT174/ACT174%20As%20Enacted.pdf?_gl=1*1kdr2dj*_ga*OTU1OTk3Njc5LjE2NzEwNDU3MzM.*_ga_V9WQH77KLW*MTczNDk3NjE5MS44MC4xLjE3MzQ5NzY0NzAuMC4wLjA.
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17. In 2018 The Town desired an energy plan that would be entitled to substantial
deference in the section 248 siting process for energy generation before the PUC. However, the
2015 Town Plan was not set to expire for another 5 years so the Town did exactly what the Act
174 Review Tool suggested municipalities do, adopt an isolated energy plan or element in the
interim.

18. In response to the question in the Act 174 Review Tool “Has your plan been duly
adopted and approved from confirmation according to 24 V.S.A. §43507?”, the Town responded:

The Town of Bennington’s enhanced energy element was adopted as an

amendment to the Bennington Town Plan on Monday, January 22, 2018. A

draft plan was published in November 2017 and _ public meetings were duly

warned and held in 2018 prior to adoption. The Bennington Town Plan

(“Town Plan”) was originally adopted on October 6, 2015. The town has requested

that the BCRC confirm its plan as amended at the commission’s next meeting on
March 15, 2018. (emphasis added)

Faced with the choice of adopting a new town plan 5 years in advance of its regularly scheduled
planning cycle or adopting an enhanced energy element as an amendment to 2015 Town Plan in
order to receive the determination of energy compliance in the near term, theTown elected to adopt
an amendment to the 2015 Town Plan.

19. On January 22, 2018, the Town adopted an amendment to the Town Plan by
adopting the Energy Amendment. The Energy Amendment did not extend the expiration date of
the 2015 Town Plan because amendments to town plans are incapable of extending expiration
dates. See 24 V.S.A. §4385(c): “An amendment to a plan does not affect or extend the plan’s
expiration date.” The Town then submitted the Energy Amendment (along with the Act 174
Review Tool) to the BCRC for (i) Act 174 Certification and (ii) approval of the Energy
Amendment pursuant to 24 V.S.A. §4350.

B. The BCRC Planning Process Confirmation.
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20. 24 V.S.A. §4350 requires a regional planning commission to review the planning
process of its members (the “Planning Process”). See 24 V.S.A. §4350(a)(1). During the period
of time when a municipal Planning Process is confirmed, the municipality shall be eligible to
receive additional funds from the municipal and regional planning fund, among other benefits. See
24 V.S.A. §4350(d)(4). In order to obtain or retain confirmation of the Planning Process, a
municipality must have an approved plan. See 24 V.S.A. §4350(b)(1). A regional planning
commission shall review and approve plans of its member municipalities, when approval is
requested and warranted. /d. Once the Defendant approved the Energy Amendment on January
24,2018, it sought BCRC approval of the Energy Amendment under 24 V.S.A. §4350 (see Exhibit
2). This is the same process that Bennington followed under 24 V.S.A. §4350 for two subsequent
amendments as well (see Exhibit 3 hereto).

21. As set forth on Exhibit 2, on January 24, 2018, the Town sought confirmation from
the BCRC (i) that the Energy Amendment met the energy planning standards (24 V.S.A. §4352)
of Act 174 and (i1) approval of the 2015 Town Plan as amended by the Energy Amendment under
24 V.S.A. §4350. In response to the request, the BCRC issued a “Certificate of Energy
Compliance” on March 15, 2018, and nothing else (see Exhibit 4 hereto). In other words, not only
did the BCRC not approve a newly adopted Town Plan (because there was none), the BCRC did
not even approve the 2015 Town Plan as amended by the Energy Amendment. There was no
BCRC approval under 24 V.S.A. §4350 in the wake of the Energy Amendment.

22. Regardless, in a throwback to the television series Seinfeld, when a citizen of
Bennington challenged Town manager Stu Hurd’s claim that the Town Plan didn’t expire in 2023,
Mr. Hurd said: “It’s not a lie if one believes what one’s saying.” (See Exhibit S hereto)

C. Why the Town’s Position Trips at the Starting Gate.
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23. 24 V.S.A. §4387(a) requires that re-adoption take place in accordance with 24
V.S.A. §4385 which requires public notice and two hearings as a condition precedent to duly
adopting a new town plan or re-adopting an old one. The Bennington Planning Commission never
issued a public notice concerning a public hearing on a “re-adoption” of the Town Plan. The
Planning Commission never voted on a re-adoption of the Town Plan. The Select Board never
issued a public notice concerning a public hearing on the re-adoption of the Town Plan. The Select
Board never voted on a re-adoption of the Town Plan. And, of course, the requirement under
§4387(b)(1)(A) that the planning commission “engage in community outreach and involvement in
updating the plan” was never done. All that was ever done by the Town of Bennington on January
22,2018, was pass an amendment to the Town Plan (i.e., the Energy Amendment).

24. No matter how comprehensive the Energy Amendment, none of the statutory
requirements to re-adopt the Town Plan were satisfied. Likewise, no matter how comprehensive
the Energy Amendment might have been, the BCRC has no authority to determine that the action
taken by the Town is actually a re-adoption of the Town Plan rather than an amendment thereto.
Under 24 V.S.A. § 4345b(e), the BCRC has no authority to perform essential legislative functions,
the power to re-adopt the Town Plan being one of those essential legislative functions. The process
of re-adoption cannot be short circuited by the BCRC, even if the Town asks them to short circuit
it. There is no end-around the requirements of 24 V.S.A. §4385.

25. Neither the Town nor the BCRC has the authority to circumvent the requirements
of (1) 24 V.S.A. §4387(a), which requires public notice and hearings on any re-adoption and (ii)
24 V.S.A. §4387(b) which requires the Planning Commission to take the following actions (none
of which occurred):

(A)  consider the recommendations of the regional planning commission
provided pursuant to subdivision 4350(c)(2) of this title;
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(B)  engage in community outreach and involvement in updating the plan;

(C)  consider consistency with the goals established in section 4302 of this

title;

(D)  address the required plan elements under section 4382 of this title;

(E)  evaluate the plan for internal consistency among plan elements, goals,

objectives, and community standards;

(F) address compatibility with the regional plan and the approved plans of

adjoining municipalities; and

(G)  establish a program and schedule for implementing the plan.

26. No matter how comprehensive the Energy Amendment might have been, all that
was accomplished by the Select Board on that date was an adoption of the Energy Amendment.
That is made abundantly clear by (1) the public notices sent out in advance of the January 8, 2018,
and January 22, 2018, Select Board hearings on the Energy Amendment (the “SB Energy
Amendment Hearings”) (see Exhibit 6 hereto), (2) the transcripts of the SB Energy Amendment
Hearings (see Exhibit 7 hereto), (3) the minutes of the SB Energy Amendment Hearings (Exhibit
8 hereto), (4) the Agendas for the SB Energy Amendment Hearings (see Exhibit 9 hereto), (5) the
public notice sent out in advance of the Planning Commission meeting on October 16, 2017
discussing the Energy Amendment (the “PC Energy Amendment Hearing”) (see Exhibit 10
hereto), (6) the minutes for the PC Energy Amendment Hearing (see Exhibit 11 hereto), (8) the
Agenda for the PC Energy Amendment Hearing (see Exhibit 12 hereto), (7) the Memorandum
from the Planning Commission to the Select Board submitting the Energy Amendment for
approval (see Exhibit 13 hereto) and (8) the Certificate of Energy Compliance issued by the
Bennington County Regional Commission (“BCRC”) on January 22, 2018 (see Exhibit 4 hereto).

27. One of the most telling pieces of evidence is the Act 174 Review Tool discussed
above as it encapsulates the Act 174 certification process before the BCRC. The Act 174 Review

Tool was filled out by, and submitted by, the Town to the BCRC in order to receive confirmation

of energy compliance under Act 174. In response to the question in the Act 174 Review Tool
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“Has your plan been duly adopted and approved from confirmation according to 24 V.S.A.
§4350?”, the Town responded:

The Town of Bennington’s enhanced energy element was adopted as an
amendment to the Bennington Town Pan on Monday, January 22, 2018. A
draft plan was published in November 2017 and  public meetings were duly
warned and held in 2018 prior to adoption. The Bennington Town Plan
(“Town Plan”) was originally adopted on October 6, 2015. The town has requested
that the BCRC confirm its plan as amended at the commission’s next meeting on
March 15, 2018. (emphasis added)

There is no mystery as to what happened on January 22, 2018, because the Town explicitly stated
what happened when it went before the BCRC seeking Act 174 certification. The Town only ever
sent the Energy Amendment to the BCRC to review (see Exhibit 2 hereto) and the BCRC only
ever issued the Certificate of Energy Compliance (see Exhibit 4 hereto).

28. Perhaps just as telling as Act 174 Review Tool is a quick review of the Agency of
Commerce and Community Development’s website which includes a link to their “plan and bylaw
database.”® 24 V.S.A. § 4385(c) requires that copies of newly adopted plans and amendments
shall be provided to the Commissioner of Housing and Community Development within 30 days
of adoption. The 2010 Bennington Town Plan is there. The 2015 Bennington Town Plan is there.
But the only thing that is there for 2018 is a copy of the Energy Amendment (see Exhibit 14
hereto). Obviously if the Town Plan had been readopted in 2018, the Town would have uploaded

the entire Town Plan as required by law. In fact, the Town as recently as August 26, 2024, was

still submitting official documents and certifications to the State indicating a Town Plan adoption

3

https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/For
ms/Group%?20by%20Municipality.aspx? gl=1*dlesa6* ga*MTQzMTIxMTk2MC4xNzMzM;jQ
zNzI5* ga VOWQH77KLW*MTcONTUSMjUwNy42My4wLjE3NDUIOTIIMTMuMC4wLjA

10


https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/Forms/Group%20by%20Municipality.aspx?_gl=1*d1esa6*_ga*MTQzMTIxMTk2MC4xNzMzMjQzNzI5*_ga_V9WQH77KLW*MTc0NTU5MjUwNy42My4wLjE3NDU1OTI1MTMuMC4wLjA
https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/Forms/Group%20by%20Municipality.aspx?_gl=1*d1esa6*_ga*MTQzMTIxMTk2MC4xNzMzMjQzNzI5*_ga_V9WQH77KLW*MTc0NTU5MjUwNy42My4wLjE3NDU1OTI1MTMuMC4wLjA
https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/Forms/Group%20by%20Municipality.aspx?_gl=1*d1esa6*_ga*MTQzMTIxMTk2MC4xNzMzMjQzNzI5*_ga_V9WQH77KLW*MTc0NTU5MjUwNy42My4wLjE3NDU1OTI1MTMuMC4wLjA
https://outside.vermont.gov/agency/ACCD/bylaws/Bylaws%20and%20Plans%20Approved/Forms/Group%20by%20Municipality.aspx?_gl=1*d1esa6*_ga*MTQzMTIxMTk2MC4xNzMzMjQzNzI5*_ga_V9WQH77KLW*MTc0NTU5MjUwNy42My4wLjE3NDU1OTI1MTMuMC4wLjA
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date of October 6, 2015 (see Exhibit 15 hereto). Clearly, if the Town Plan had been readopted in
2018, the Town would have stated as much in its certifications to the State.

29. As each of the aforementioned Exhibits makes clear, the Town Plan was not re-
adopted on January 22, 2018, it was simply amended by the passage of the Energy Amendment.
If it was the intent to re-adopt the Town Plan, then the Town would have been required to hold
public hearings on exactly that pursuant to 24 V.S.A. §4385(a). As the evidence clearly shows,
the public hearings that were held were limited to the passage of the Energy Amendment and there
was not a single mention of re-adoption of the Town Plan at any of them. If the Town sought to
re-adopt the 2015 Town Plan, it would also have to abide by the procedures set forth in 24 V.S.A.
§4387(b), which requires, among other things, the Planning Commission to review and update all
of the information on which the plan is based (not just information concerning the Energy
Amendment) and consider the criteria set forth in §4387(b)(1)(A) through (G) listed above, none
of which occurred.*

30. As the evidence clearly indicates, the passage of the Energy Amendment was
exactly that, the approval of an amendment to the Town Plan. As §4385(d) makes abundantly
clear, “An amendment to a plan does not affect or extend the plan’s expiration date.” As such, the

Town Plan expired on October 6, 2023.

4 One of the requirements under §4387(b)(1)(A) is that the planning commission “engage in
community outreach and involvement in updating the plan”. On October 23, 2023, the Town
Select Board adopted a resolution approving a Municipal Planning Grant Application from the
DHCD in the amount of $26,500 to hire consultants to aid the BCRC in a comprehensive update
of the Town Plan. Tellingly, this process did not occur prior to the adoption of the Energy
Amendment.

11



22 aendREBwkOochoenmned 1 Fileited05812025 Pdtpgi3lafdicw

IL. Why the Expiration of the Bennington Town Plan Matters to Plaintiffs.

31. Plaintiff Apple Hill Solar LLC (“AHS”) filed its petition for a CPG with the PUC
on November 26, 2024, which is when there was no valid Town Plan in effect. The petition is
docketed as Case No. 24-3517-PET. That AHS petition was filed as a result of a prior denial of
a CPG in docket no. 8454 that resulted solely from a purported inconsistency of the solar project
with the Bennington Town Plan. In other words, but for that purported inconsistency, AHS would
have been issued a CPG for its solar project. This Court issuing the requested declaratory relief
will significantly increase the likelihood that the Plaintiffs’ Apple Hill solar project will obtain a
CPG and will be built. The Plaintiffs would have decreased costs, increased likelihood of the
project being built, a decrease in the risk of losses to Plaintiffs, and increased opportunities.

32. The value of Plaintiffs’ two-megawatt solar project and the costs and losses that are
at issue far exceed $75,000.

33. The Town has taken final definitive positions which stand as an obstacle to the prize
that Plaintiffs seek: a CPG. There are no more steps needed to make Plaintiffs’ claims ripe. All
requested relief involves issues where the Defendant has taken a definitive position regarding how
its purported Town Plan zoning restrictions apply to the project site and Plaintiff’s solar project.
Each such definitive position taken by the Defendant stands in the way of Plaintiffs’ land being
used for solar, and the land and personal property not diminishing or losing some or all of its value.
The Second Circuit’s opinion in Allco Finance Ltd. v. Klee, 861 F.3d 82 (2d Cir. 2017) (“Klee™)
and its recent opinion in Allco Finance Ltd. v. Roisman, No. 22-2276, 2023 U.S. App. LEXIS
18179 *14-15, 2023 WL 4571965 (2d Cir. July 18, 2023) (“Roisman’) establishes that Plaintiffs
have standing here and that Article III’s requirements are met. As here, the plaintiffs in both Klee

and Roisman sought declaratory and injunctive relief challenging a decision or policy of a

12
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governmental entity. At issue in those two cases were energy contracts, which the Second Circuit
described as the ultimate prize that plaintiffs sought. Notably in both of those cases even if the
plaintiffs obtained the relief they sought from the federal district court, there was no guarantee
they would obtain the ultimate prize.> But because, as here, the government’s policy stood as an
obstacle to the prize plaintiffs sought, the plaintiffs had standing to challenge it. See, Klee at 95,
fn. 10, Roisman at *14-15. Here, the prize that Plaintiffs seek is a CPG under 30 V.S.A. §248.
Just as in Klee and Roisman, it is the Defendant’s claim and its definitive position that the Town
Plan did not expire on October 6, 2023, that stand as an obstacle in the Plaintiffs’ way.

CAUSES OF ACTION

COUNT1I

DECLARATORY JUDGMENT THAT THE 2015 TOWN PLAN WAS NOT RE-
ADOPTED ON JANUARY 22, 2018 AND EXPIRED ON OCTOBER 6. 2023.

34.  Plaintiffs repeat and re-allege the allegations contained in each and every preceding
paragraph of this Complaint.

35.  As set forth above, there is an actual, present controversy concerning whether the
2015 Town Plan has expired.

36.  The unconverted evidence concerning the approval process of the Energy

Amendment submitted by the Plaintiffs confirms that the only action taken by the Town Select

> Success in achieving a Plaintiffs’ ultimate goal, here a CPG, has never been a requirement of
Article III standing and redressability. See, e.g., discussed infra, Clinton v. City of New York, 524
U.S. 417,433 n. 22 (1998); Natural Resources Defense Council, Inc. v. FDA, 710 F.3d 71, 81 (2d
Cir. 2013); Ne. Fla. Chapter, Associated Gen. Contractors of Am. v. Jacksonville, 508 U.S. 656,
666 (1993)); FEC v. Akins, 524 U.S. 11, 25 (1998); Utah v. Evans, 536 U.S. 452, 464, 122 S. Ct.
2191 (2002); Winding Creek Solar LLC v. Peterman, 932 F .3d 861 (9th Cir. 2019). Winding Creek
is another Allco-related case.

13



2B aendREBwWkOochoenned 1 Fileitea058126025 PdtpgiSldfdfci

Board on January 22, 2018, was to adopt the Energy Amendment. There was no re-adoption of
the Town Plan.
37. For the reasons stated herein, Plaintiff asks for a declaratory judgment that the 2015

Town Plan expired on October 6, 2023.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court enter Judgment against the
Defendant as follows:

a. That this Court grant judgment in favor of Plaintiffs and against Defendant;
b. That this Court issue the declaration requested herein by Plaintiffs;
c. That the Plaintiffs be granted such other and further relief as this Court deems just and

proper.

JURY DEMAND

Plaintiffs hereby demand a trial by jury of all issues so triable.
Dated: May 2, 2025 Respectfully submitted,

/s/Michael Melone

Michael Melone

Allco Renewable Energy Inc.
157 Church Street, 19% floor
New Haven, CT 06510

Phone: (212) 681-6974

Email: mjmelone@AllcoUS.com

Attorney for Plaintiffs

14
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1 Vermont Department of Public Service Act 174 Review Tool

2 Town Email Request to BCRC For Energy Amendment Approval

3 BCRC Approval of Bolio and SVC Amendments to Town Plan

4 BCRC Certificate of Energy Compliance

5 Stuart Hurd Email 10-15-24

6 Public Notice of Select Board Hearings on Energy Amendment

7 Transcript of the Select Board Hearings on Energy Amendment

8 Minutes of the Select Board Hearings on Energy Amendment

9 Agenda of the Select Board Hearings on Energy Amendment

10 Public Notice of the Planning Commission Hearing on Energy Amendment

11 Minutes of the Planning Commission Hearing on Energy Amendment

12 Agenda of the Planning Commission Hearing on Energy Amendment

13 Memorandum from Planning Commission to Select Board Regarding
Submission of Energy Amendment

14 Screenshot of Agency of Commerce and Community Development Plan and
Bylaw Database

15 Town Resolution to Agency of Commerce and Community Development,
August 26, 2024
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EXHIBIT 1
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Energy Planning Standards for Municipal Plans

Before proceeding, please review the requirements of Parts | and Il below, as well as the Overview document. Submitting a Municipal Plan for review under the
standards below is entirely voluntary, as enabled unde the Energy Development Improvement Act of 2016. If a Municipal Plan meets the standards, it
will be given an affirmative “determination of energy compuance,” and will be given “substantial deference” in the Public Service Board’s review of whether an
energy project meets the orderly development criterion in the Section 248 process. Specifically, with respect to an in-state electric generation facility, the Board:

[S]hall give substantial deference to the land conservation measures and specific policies contained in a duly adopted regional and municipal plan that has received an
affirmative determination of energy compliance under 24 V.S.A. § 4352. In this subdivision (C), “substantial deference” means that a land conservation measure or
specific policy shall be applied in accordance with its terms unless there is a clear and convincing demonstration that other factors affecting the general good of the State
outweigh the application of the measure or policy. The term shall not include consideration of whether the determination of e nergy compliance should or should not

have been affirmative under 24 V.S.A. § 4352.

Municipal Plans should be submitted by the municipality’s legislative.body to the Regional Planning Commission (RPC) if the Regional Plan has received an
affirmative determination of energy compliance. If a Regional Plan has not received such a determination, until July 1, 2018 a municipality may submit its
adopted and approved Municipal Plan to the Department of Public Service (DPS) for a determination of energy compliance (determination), along with the
completed checklist below. After a Municipal Plan and completed checklist have been submitted to the RPC (or DPS), the RPC or DPS will schedule a public
hearing noticed at least 15 days in advance by direct mail to the requesting municipal legislative body, on the RPC or DPS website, and in a newspaper of general
publication in the municipality. The RPC or DPS shall issue a determination in writing within two months of the receipt of a request. If the determination is
negative, the RPC or DPS shall state the reasons for the denial in writing and, if appropriate, suggest acceptable modifications. Submissions for a new
determination following a negative determination shall receive a new determination within 45 days.

The plans that Municipalities submit must:

e Beadopted

e Be confirmed under 24 V.S.A. § 4350

e Include an energy element that has the same components as described in 24 V.S.A. § 4348a(a)(3)

e Be consistent with state energy policy (described below), in the manner described in 24 V.S.A. § 4302(f)(1)
e Meet all standards for issuing a determination of energy compliance (see below)

! These standards will be revised after July 1, 2018 to reflect that Municipal Plans should be submitted only to the Regional Planning Commissions — which will all have had an

opportunity to seek a determination of energy compliance — from that point forward.
1
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density mixed-use development within the
designated growth center such as the
Putnam Block Redevelopment, promoting
building assessments and endorsing local
programs that provide resources for
homeowners and rental properties about
building efficiency, encouraging businesses to
pursue energy audits and upgrade to LED
lighting, raising awareness of public
transportation and carpooling options locally
including school bus use, maintaining and
developing more bike and pedestrian
pathways according to Complete Streets
principles, and requiring that new
developments include EV charging stations
and accomodate public transportation stops.

B. Does the plan promote efficient buildings?
(Actions could include promoting compliance with residential and
commercial building energy standards for new construction and existing
buildings, including additions, alterations, renovations and repairs;
promoting the implementation of residential and commercial building
efficiency ratings and labeling; considering adoption of stretch codes, etc.)

Yes

[ No

Page: Pages 113, 114, 116 of the Energy
Chapter and pages 56-57, 59 of the Housing
Chapter

Paragraph #: Click here to enter text.

Notes: See policies 5, 6, 7, 8, 9 (pg 113), 11,
13, 14 (pg 114), 31, 32, 35 (pg 116). Policies
include providing information on and
verifying compliance with Residential and
Commercial Building Energy Standards and
similar assessment programs, locally
promoting and facilitating programs of
Efficiency VT, BROC, and NWWVT for building
weatherization and financial assistance, and
completing energy audits and improvements
in all municipal buildings and schools.

The Housing chapter notes that the town
should require new development conform to
VT Residential Building Energy Standards,
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that building renovation should prioritize
properties within the Growth Boundary, and
Housing Policy #10 encourages residential
energy conseration and efficiency and
incentives for residential renewable energy
systems.

C. Does the plan promote decreased use of fossil fuels for heating?

(Actions and policies could promote switching to wood, liquid biofuels,
biogas, geothermal, and/or electricity. Suitable devices include advanced
wood heating systems and cold-climate heat pumps, as well as use of more
energy efficient heating systems; and identifying potential locations for, and
barriers to, deployment of biomass district heating and/or thermal-led
combined heat and power systems in the municipality)

X Yes

O No

Page: Pages 113, 114, 116

Paragraph #: Click here to enter text.

Notes: See policies 10 (pg 113), 11, 12, 13, 15
(pg 114), 31, 32, 37, 38, and 42 (pg116).
Policies include encouraging home and
business owners and rental properties to
switch to high-efficiency wood and pellet
stoves and cold-climate heat pumps,
supporting the development of local biomass
businesses, providing information for new
developments about the advantages of heat
pump and geothermal systems, and
supporting biomass heating systems for
municipal buildings and local institutions.

Does the plan demonstrate the municipality’s leadership by example with
respect to the efficiency of municipal buildings?

(Actions could include building audits and weatherization projects in schools
and town offices, etc.)

X Yes

O No
O N/A

Page: Page 116

Paragraph #: Click here to enter text.

Notes: See policies 31, 32, 3, 34 on page 116.
Municipal policies include energy audits and
electrical upgrades at the town offices,
Chamber of Commerce building, and police
station; consideration of renewable energy
sources for heating municipal buildings and
the recreation center and for fueling
municipal equipment; upgrading the
municipal and police vehicle fleets; and
publicizing the Town’s successful LED
streetlight conversion initiative.

E.

Other (please use the notes section to describe additional approaches that
your municipality is taking)

X Yes

O No
I N/A

Page: Click here to enter text.
Paragraph #: Click here to enter text.

10
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Notes: See policies 1, 4 (pg 113), 14 (pg 114),
15 (pg 115), 39, 40, 41 (pg 116). Policies
include reestablishing its municipal energy
committee, planning all new development so
that it takes advantage of solar energy,
encouraging new commercial development
to use the ‘Stretch Codes’ mandated through
Act 250, supporting a more robust local food
and agriculture system, and planning for a
smart grid system through cooperation wih
GMP and VELCO as they build out grid
infrastructure and by integrating future
advanced storage capacity for locally-
produced electricity.

7. Does your plan’s energy element contain a statement of policy on reducing Yes | O No Page: Page 115 and 116
transportation energy demand and single-accupancy vehicle use, and encouraging Paragraph #: Click here to enter text.
use of renewable or lower-emission energy sources for transportation? Notes: Specific policies aimed at reducing
total transportation energy use and
encouraging more efficient transportation
systems and behaviors are contained in
section 8.3 of the Energy Chapter, on page
115.
A. Does the plan encourage increased use of public transit? Yes | O No Page: 115 of the Energy Chapter, and pages
(Actions could include participation in efforts to identify and develop new ON/A | 66, 74-75 of the Transportation Chapter

public transit routes, promote full utilization of existing routes, integrate
park-and-rides with transit routes, etc.)

Paragraph #: Click here to enter text.

Notes: See policies 22, 24, and 29. Policies
include working with GMCN to encourage
greater use of their public transit network,
supporting expansion of intercity bus travel
opportunities such as the shuttle service to
the Rensselaer Amtrak station and other local
stops and transfer locations, and requiring
new developments to provide a location for a
public transportation stop.

11
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The Transportation Chapter notes that
extensive downtown parking space is not
appropriate, thereby encouraging alternative
modes of transportation to the dense center
of town. A section on Public Transportation
and Intercity Bus Travel encourages
continuation of existing transit routes and
their improvement with better bus stop
shelters, benches, and signs.

B. Does the plan promote a shift away from single-occupancy vehicle trips,

through strategies appropriate to the municipality?

(Actions could include rideshare, vanpool, car-sharing initiatives; efforts to
develop or increase park-and-rides; enhancement of options such as rail and
telecommuting; education; intergovernmental cooperation; etc.)

Yes

O No

Page: 115 of the Energy Chapter and pages
71-72 of the Transportation Chapter
Paragraph #: Click here to enter text.

Notes: See policies 22, 23, 24, 28, and 29.
Policies include those listed in 7A,
encouraging greater use of school buses and
walking and biking to schools, and promoting
the Go Vermont website and the ‘Way to Go’
alternative commuting programs to raise
awareness of carpooling in the area.

The Transportation Chapter recommends
town support for rail line maintenance due to
the possibility of future passenger rail
returning to the region. The chapter
supports an Amtrack shuttle service to the
Rensselaer Train Station, which was recently
established.

Does the plan promote a shift away from gas/diesel vehicles to electric or
other non-fossil fuel transportation options through strategies appropriate
to the municipality?

(Actions could include promoting the installation of electric vehicle charging
infrastructure, providing education and outreach to potential users,
supporting non-fossil fuel vehicle availability through outreach to vehicle
dealers, etc.)

X Yes

O No

Page: 115 and 116 of the Energy Chapter and
pages 60 and 77 of the Transportation
Chapter

Paragraph #: Click here to enter text.

Notes: See policies 26, 27, 29 {pg 115), and 43
(pg 116). Policies include promoting Drive
Electric Vermont and other resources to
encourage EV use, contacting local auto

12
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dealers to supply plug-in and full EVs,
installing EV charging stations in public
parking lots and encouraging business
owners to do so as well, requiring that new
development provide EV charging stations,
and supporting efforts to develop cost-
effective liquid biofuel production especially
at farms to supplement their own fuel use.

The Transportation Chapter notes that
current roadway design and infrastructure
must consider the eventual transformation of
the transportation sector away from fossil
fuels and toward electric vehicles.
Transportation Policy #22 promotes the
utilization of alternative fuel vehicles in the
transportation system.

D. Does the plan facilitate the development of walking and biking infrastructure
through strategies appropriate to the municipality?
(Actions could include studying, planning for, seeking funding for, or
implementing improvements that encourage safe and convenient walking
and biking; adopting a “Complete Streets” policy, etc.)

Yes

[ No
O N/A

Page: 115 of the Energy Chapter and pages
67-71 and 75-77 of the Transportation
Chapter

Paragraph #: Click here to enter text.

Notes: See policies 20, 21, and 23 (pg 115).
Policies include maintaining and amplifying
off-road bicycle and pedestrian pathways,
incorporating Complete Streets principles
whenever possible, and modifying existing
roadways to be safer for bicyle and
pedestrian users, and encouraging walking
and biking to schools.

Transportation Chapter sections on Traffic
Calming, Pedestrian and Bicycle
Transportation, and the Bennington Pathway
System discuss the need to plan for and
expand sidewalks and crosswalks, bike lanes

13
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and paved shoulders, multi-use pathways,

and traffic calming devices in areas of high
demand. Priority areas are highlighted and
strategic street design principles identified.

E. Does the plan demonstrate the municipality’s leadership by example with
respect to the efficiency of municipal transportation?
(Actions could include purchasing energy efficient municipal and fleet
vehicles when practicable, installing electric vehicle charging infrastructure,
etc.)

Yes

O No
O N/A

Page: 115 and 116

Paragraph #: Click here to enter text.

Notes: See policies 27 (pg 115), 32, and 33 (pg
116). Policies include installing EV charging
stations at public parking lots, considering a
demonstration project with liquid biofuels for
some town equipment, and considering the
purchase of more fuel efficient vehicles for all
departments — but in particular the police
department, which may benefit from new
anti-idling technologies.

F. Other (please use the notes section to describe additional approaches that
your municipality is taking)

Yes

[ No
O N/A

Page: 115

Paragraph #: Click here to enter text.

Notes: See policy 25 (pg 115). This policy calls
for participating in rail planning projects to
promote commercial and industrial
development that could use rail for freight
shipment. This policy also supports
transportation budget expenditures to
maintain and upgrade rail infrastructure.

8. Does your plan’s energy element contain a statement of policy on patterns and
densities of land use likely to result in conservation of energy?

X Yes

[ No

Page: Page 113

Paragraph #: Click here to enter text.

Notes: Specific policies calling for dense and
mixed-use settlement patterns are contained
in section 8.3 of the Energy Chapter, on page
113.

A. Does the plan include land use policies (and descriptions of current and
future land use categories) that demonstrate a commitment to reducing
spraw! and minimizing low-density development?

(Actions could include adopting limited sewer service areas, maximum
building sizes along highways, policies or zoning that require design features

X Yes

1 No

Page: Page 113 of Energy Chapter and pages
17-26 of the Land Use Chapter

Paragraph #: Click here to enter text.

Notes: See policies 2 and 3 (pg 113) in the
Energy Chapter. Policies include

14
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that minimize the characteristics of strip development [multiple stories,
parking lot to the side or back of the store], and requirements that
development in those areas be connected by means other than roads and
cars; adopting a capital budget and program that furthers land use and
transportation policies; etc.)

implementing land use policies that high-
density mixed-use develop in the designated
growth center and low density development
that does not require intensive services in
rural areas, and actively supporting
investments in the downtown and
surrounding neighborhoods — especially
projects that bring housing, essential
businesses, and employment into the
walkable town center.

The Land Use Chapter of the Town Plan
emphasizes the role that the designated
Growth Center and Urban Growth Boundary
will play in concentrating new development
in the downtown, minimizing strip
development to make mixed uses and
alternative transportation options more
viable. Smart growth principles, mixed use
zoning, and development design guidelines
characterize the land use districts where
future commercial and multi-unit residences
are permitted. The Town Plan recommends
that the town consider use of form-based
code to simplify their regulations while
maintaining the same goals for dense, mixed-
use development.

B. Does the plan strongly prioritize development in compact, mixed-use

centers when physically feasible and appropriate to the use of the
development, or identify steps to make such compact development more
feasible?

(Actions could include participating in the state designation program, such as
obtaining state designated village centers, downtowns, neighborhoods, new
town centers, or growth centers; exploration of water or sewage solutions
that enable compact development; etc.)

X Yes

O No
O N/A

Page: Page 113 in the Energy Chapter
Paragraph #: Click here to enter text.

Notes: See policies 2 and 3 (pg 113) in the
Energy Chapter. Policies include those listed
in 8B.

See also reponse to 8A, such as the use of a
state-designated Growth Center

15
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C. Other (please use the notes section to describe additional approaches that
your municipality is taking)

O Yes

X No
O N/A

Page: Click here to enter text.
Paragraph #: Click here to enter text.
Notes: Click here to enter text.

9. Does your plan’s energy element contain a statement of policy on the
development and siting of renewable energy resources?

X Yes

[ No

Notes: Specific policies on the support for and
siting of renewable energy facilities are
contained in section 8.3 of the Energy
Chapter, on pages 113 - 117.

A. Does the plan evaluate (estimates of or actual) generation from existing
renewable energy generation in the municipality?
Municipalities should be able to obtain this information from their regions.

X Yes

[0 No

Page: Page 112

Paragraph #: Click here to enter text.

Notes: The Energy Chapter report that there
is about 360 kW capacity hydroelectric in the
town and 3 MW solar capacity in small
private and moderate-sized commercial
photovoltaic systems. The plan refers
readers to the online resource ‘Community
Energy Dashboard’ for up-to-date generation
statistics and locations.

B. Does the plan analyze generation potential, through the mapping exercise
(see Mapping standards, below), to determine potential from preferred and
potentially suitable areas in the municipality?

Municipalities should be able to obtain this information from their regions.

X Yes

[0 No

Page: Pages 117-120, 122, 124, and 125
Paragraph #: Click here to enter text.

Notes: Potential hydroelectric capacity is
discussed on page 117 and mapped on page
118. Map analysis shows that as much as
430 kW of additional hydroelectric is possible
and town policy supports development of
this potential.

Wind potential is discussed on pages 117 and
118. Wind development is limited by several
factors, but some smaller-scale wind turbines
may be appropriate in areas that do not
violate state noise and environmental
regulations.

The potential solar generation mapping
analysis is discussed in pages 119-120 and

16
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Dan Monks

From: Dan Monks

Sent: Wednesday, January 24, 2018 3:49 PM
To: Jim Sullivan (jsullivan@bcrcvt.org)
Subject: Amended Town Plan

Attachments: 2018 Bennington Energy Plan - final.pdf
Hello Jim:

Please see attached amended Energy Section of the Bennington Town Plan. In accordance with 24
VSA Section 4385(c), the Town of Bennington is providing the Bennington County Regional
Commission with a copy of the newly adopted amended Energy Section (Chapter 8) of the
Bennington Town Plan.

In addition, the Town of Bennington requests approval by BCRC of the amended Town Plan under
the provisions of 24 VSA Section 4350.

Finally, the Town of Bennington requests that BCRC determine that the amended Town Plan meets
the energy planning standards (24 VSA Section 4352) of Act 174 of 2016.

Please confirm that you have received this e-mail and the attached Town Plan. Also, please Let me
know when the required public hearings for approval of the Town Plan under Section 4350 and Act
174 are scheduled.

Thanks,
Dan

Daniel Monks

Assistant Town Manager

& Planning Director

Town of Bennington
802-447-9708
dmonks@benningtonvt.org

Please note that this email message, along with any response or reply, may be cohsidered public record,
and thus, may be subject to disclosure under the Vermont Public Records Law.
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BCRU

111 SOUTH STREET ¢ SUITE 203 » BENNINGTON, VERMONT 05201 » (802) 442-0713 0R 442-0682  rax (802) 442-0439
July 11, 2022

Daniel Monks, Assistant Town Manager
205 South Street

P.O. Box 469

Bennington, VT 05202

Re: Town Plan Amendment — Continuation of BCRC Plan Approval

Dear Mr. Monks,

The Town of Bennington recently adopted an amendment to the Bennington Town Plan that modifies
the boundaries of two adjacent land use districts involving property on the former campus of Southern
Vermont College (SVC), along with minor changes to related land development guidelines. This
amendment provides the basis for amendments to the Town’s Land Use and Development Regulations,
which are intended to implement the Plan. A portion of the former SVC campus is now included in the
adjacent district that allows for various institutional and professional uses, with specific site planning
and design guidelines. '

The Bennington County Reéional Commission has reviewed the Town Plan amendment in the context of
24 V.S.A, Section 4350 and has determined that the changes do not affect the basis for the BCRC's
previous approval of that Town Plan (approved by the BCRC on March 15, 2018) based findings that the

Plan, as amended:
(A) is consistent with the goals established in 24 V.S.A. Section 4302;
(B) is compatible with its Regional Plan;
(C) is compatible with approved plans of other municipalities in the region; and

{D) contains all the elements included in subdivisions 24 V.S.A, Section 4382(a){1)-{12).

Therefore, the Town Plan, which remains in effect through its expiration date of January 22, 2026, will
continue to be documented as approved by the BCRC and thus support the determination that the
Town’s planning process remains confirmed under 24 V.S.A. Section 4350.

Let me know if you have any questions about this determination. Thank you.

“) 100% recycled paper

ARLINGTON BENNINGTON DORSET GLASTENBURY LANDGROVE MANCHESTER MANCHESTER VILLAGE
NORTH BENNINGTON OLD BENNINGTON PERU POWNAL RUPERT SANDGATE SHAFTSBURY STAMFORD SUNDERLAND WOODFORD
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BCRC ™

Bennington County Regional Commission

210 SOUTH STREET e SUITE6 e BENNINGTON, VERMONT 05201 e (802) 442-0713
September 20, 2024

Daniel Monks, Assistant Town Manager
205 South Street

P.O. Box 469

Bennington, VT 05201
dmonks@benningtonvt.org

Re: Town Plan Amendment — Continuation of Plan Approval

Dear Mr. Monks:

Recently, the Town of Bennington adopted an amendment to the Bennington Town Plan that
modifies the boundaries of two adjacent land use districts. This amendment provides the basis
for amendments to the Bennington Land Use and Development Regulations, which are intended
to implement the plan. Two adjacent parcels on North Branch Street were reclassified from
Industrial to Village Residential allowing for residential development on approximately six acres.

The Bennington County Regional Commission (BCRC) has reviewed the town plan amendmentin
the context of 24 V.S.A. Section 4350 and by a vote of commissioners on September 19, 2024 has
affirmed Bennington’s plan and planning process. Hence, the minor amendment does not affect
the BCRC’s previous approval that the Bennington Town Plan (adopted January 22, 2018) is
compliant with statutory requirements. In short, the BCRC found that the plan, as amended on
June 24, 2024:

(A) is consistent with the goals established in 24 V.S.A. Section 4302;
(B) is compatible with the regional plan

(C) is compatible with the approved plans of other municipalities in the region; and

(D) contains all the elements included in subdivisions 24 V.S.A. Section 4382(a)(1)-(12).

Therefore, the Bennington Town Plan, which remains in effect through its expiration date of
January 22, 2026, will continue to be documented as approved by the BCRC and Bennington’s
planning process remains confirmed pursuant to 24 V.S.A. Section 4350.

Please let me know if you have any questions about this determination.

Sincerely,

DWLQ’Z _

VU
William Colvin
Director
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S

BCRC™

Bennington County Regional Commission

111 SOUTH STREET « SUITE 203 « BENNINGTON, VERMONT 05201  (802) 442-0713 OR 442-0682  FaX (802} 442-0439

CERTIFICATE OF ENERGY COMPLIANCE
Bennington Town Plan

On this 15™ day of March, 2018, by vote of the Bennington County Regional
Commission, it was determined that the Bennington Town Plan, as amended and
adopted by the Town of Bennington on January 22, 2018, complies with the energy
planning requirements set forth in 24 V.S.A. Section 4352.

VLAY 1IN/ B L) IU’, Ul-lair

Bennington County Regional Commission

v
& 700% recycled paper

ARLINGTON BENNINGTON DORSET GLASTENBURY LANDGROVE MANCHESTER MANCHESTER VILLAGE
NORTH BENNINGTON OLD BENNINGTON PERU POWNAL RUPERT SANDGATE SHAFTSBURY STAMFORD SUNDERLAND WOODFORD
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---------- Forwarded message ---------

From: Stuart Hurd <shurd@benningtonvt.org>

Date: Tue, Oct 15, 2024 at 4:44 AM

Subject: RE: Town Website

To: Joey Kulkin <jkulkin71@gmail.com>, Ned <edwardnperkins@gmail.com>

We believe we have sufficient documentation and a legal opinion supporting our position. It’s not a
lie if one believes what one’s saying. We’re moving on. Enjoy the day.

Stuart A. Hurd
Town Manager
Town of Bennington
205 South Street

PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Monday, October 14, 2024 7:02 PM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website


mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:edwardnperkins@gmail.com
mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:shurd@benningtonvt.org
mailto:edwardnperkins@gmail.com
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*** This email originated outside your organization. ***
Do not click links or open attachments unless you recognize the sender and know the content
is safe.

Hi, Stu, you just lied to the public again about the town plan which expired on 10/6/23.

This time you said the town plan is valid in the eyes of the state.

Please produce communications from the state confirming what you just said. Because it's a
lie.

We've got the documents.

You don't.

Thanks!

On Fri, Oct 11, 2024 at 3:22 PM Joey Kulkin <jkulkin71@gmail.com> wrote:

Hi, Stu, someone from your staff replaced the cover page on the state database in recent
days but it's still based on a lie.

QUESTIONS:

e On what day did a member of your staff upload the ACCD database with this new
cover page?

e Who uploaded it?

e Who authorized this person to make the change?

REQUEST:


mailto:jkulkin71@gmail.com
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Please provide email authorization by you to the member of staff who uploaded this
new (and false) cover page.

On Wed, Oct 9, 2024 at 10:57 AM Stuart Hurd <shurd@benningtonvt.org> wrote:

The Plan is valid until 2026. Have a great day.

Stuart A. Hurd

Town Manager


mailto:shurd@benningtonvt.org
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Town of Bennington
205 South Street
PO Box 469

shurd@benningtonvt.org

From: Joey Kulkin <jkulkin71@gmail.com>

Sent: Wednesday, October 9, 2024 10:38 AM

To: Stuart Hurd <shurd@benningtonvt.org>; Ned <edwardnperkins@gmail.com>
Subject: Re: Town Website

*#%* This email originated outside your organization. ***
Do not click links or open attachments unless you recognize the sender and know the
content is safe.

I was wrong: the photo is from the SVSU meeting dealing with Shaftsbury Elementary.

See, it's not hard to admit wrongdoing.

That's all you had to do with the Town Plan but it's too late for simple apologies.

On Wed, Oct 9, 2024 at 10:10 AM Joey Kulkin <jkulkin71@gmail.com> wrote:

Hi, Stu,

I have a few questions ...

Last week several people went to the town website and saw that the cover page of the
adopted 2015 town plan was changed.


mailto:shurd@benningtonvt.org
mailto:jkulkin71@gmail.com
mailto:shurd@benningtonvt.org
mailto:edwardnperkins@gmail.com
mailto:jkulkin71@gmail.com
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This was done without an official action of the Select Board and the citizens of
Bennington definitely didn't know about it.

Questions:

1, On what day was the cover page changed?
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2, Who went into the system and uploaded the new cover page?
3, Who gave authorization to upload the new cover page?

4, Please send over the email giving authorization to upload the new cover page.

Thank you,

Joey

This was the Shaftsbury Select Board meeting last night.

Just wait till the people of Bennington wake up, and it's happening.
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CONFIDENTIALITY/DISCLOSURE NOTICE: This message is intended for the use of
the individual or entity to which it is addressed and may contain information that is
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Law (1 V.S.A. §§ 315-320).
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EXHIBIT 6
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MR. CAMPBELL: Feal free te apeak up

Fanight . RefFare we start, T'd lave ta have the
Pledge of Allegiance. Jeanne.

I pledge allegiance to the flag of the United States
of America, and to the republic for which it sctands,
one Nation under God, indivisible, with liberty and
justice for all.

MR. CAMPBELL: Okay. Thank you. ['m
maybe not cthe game orderly gquy that Tom 1s, so we're
going to -- I'm going to ask the Board if we would
immediately be willing to switch the agenda up a
little bit. We have one ot our illustrious
politicians in the house. Mary has to get north,
and the weather is -- ig terrible. The weather
forecaat ia terrible. I'm sorry you have to drive
it all, but I would love to ask the Board if we
cauld take a vote on moving the public hearing for
the Bennington Town PLan Amendment to the firsc

order of business.

MR. THURBER: So moved.
MR. HURD: Second.
MR. CAMPBELL: Okay. &and all in favor?

ALL BOARD MEMBERS: RAye.

MR. CAMPBELL: Qkay. So that meeting is

warned for aix o'clock, although it‘s aon the agenda

womr szn-ssss DWAEGELL wcivencon
RN T

225 ce00459-wks  Document 18 Fled 050225  Page 63 .of 201

SOARD MEETING
79575

Janaary 22, 2018

Alcoa that you folka may want to raview legal advica
upnn hafara making a dscirion bur arher tban rhat,
you folke, obviouesly. are free to make any decision
after this public hearing that you feel is
appropriate.

MR. CAMPBELL: {kay. So, did you have a
chance to speak with our Town attorney?

DAN MONKS: I did and actually I just
received their advice, which is, perhaps you haven't
turned it gver yet, on your, in front of you.

ME. CAMPBELL: Ah.

DAN MONHES: So 1t just came in at about
4:45 this evening. Sco, I haven't even had a chance
to read it cthoroughly.

MR. CANPBELL: Seven pages?
MR. CARROLL: There's a gsummary at the
end.

MR. CAMPBELL: Okay. Anything else that
-- any new information or anything else you'd like
to add?

DAN MONKS: No new information., I see
lots of familiar faces here, moat of whom I've
spoken previously on -- in faver of the amendment.
So I don't know 1f there's any new facea here this

evening who would like to speak on it. But I do see
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n

for 6:4¢. Pnd maybe, Jeanna, you could remind me at
fi-afr, Pt if anyhady ecomes in afrer 4-40 and wanta
Lo speak on the matter, we ehould let them because
we've posted the agenda for 6:49. But so, everybody
ready to make a quick sit-through? There's --
there's probably not too much that needs to be done
here. This is the second of two required hearings.

Dan, do you have any updates for us
that you'd like to give us, pleasge?

DAN UNXNCWN: I deon't have any updates,
but just to remind everybody, this is the second of
two required hearings for the Town Plan Amendment.
1t'c the energy secticn. 8o after thic evening, you
folka fan clese the publis hearing, and then you
have aseveral actiona that are open te you. You
could cheese to adopt it as ia. You could choase te
reject it. You could chaase to make changes and
have two more public hearings. After appropriately
posting, you could send it back to the Planning
Commiggion to -- for more review and come hack up
through the hearing procese, Or you could simply
walt a few weeks or months, as long as you work back
within a year to make a decision upeon it. S¢ it's
really up tc you felks. I de kgow ™that thevs are

some -- Cthere were gore public comments presented by
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lote of familiar faces who have -- who've supportaed
rbhia rhreugheut

MRE. CAMPEELL: Yeah. And hopefully the
Board remembers that this -- thisz -- this plan was
created by three then Select Board members, along
with a number of community members and Morris® help.,
80. I guess thank yow, Dan.

DAN MONKS: Thank yau,
MR. CAMPBELL: I'd open it up for any
public comment if there's anybody that wants to
speak that hasn't had a chance to speak on this, or
that has had a chance to speak and has something new
to bring to the question. Crickets. Ne? ©Okay. ©5So
Board, it weculd be my opinion that we should at very
least have an executive seasion. Thia is a
confidential memcrandem. We should have an
executive sesgion at the end of this meeting ro see
if we can get a -- I don't know if we have time to
even get a summary of this. But at least --
MR. THURBER: It's anly aseven pages.
MR, CAMPEBELL: -- give it a quick lock and
gee if there's any action we feel like we can take
tonight and if net, then we'd not do that. So we
have an executive session echeduled., Everybody

happy with that?

(800} 428-5134 f:‘.’&“:&“
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UNIDENTIFIED FEMALE BOARD MEMBER) Ysah.

MR CAMPRELI.-  Mary?
MARY: So what would be the proceas if you
sbtop btonight or don't take action? What would be

the process geing forward?

MR. CAMFBELL: ALl right. My sense would
be that we -- we would go int¢ executive session.
We'd review cur legal counsel's advice and if -- if

their advice ig that we're fine to take a vote on
it, then we'd just come out of executive session
tonight and -- and take a vote on it. And if -- if
there's some reascn tor us te teel we need to be
cautious and move more olowly, then I'd imagine we'd

take a little bit meore time and probably schedule an

executive session between now and our next meeting
and then vote on it on the next meeting.

MARY: And we're (inaudible).

MR, CAMPBELL: Mot tonight. Any qother
questions? If there are no cther questions, I guess
1 would lock for a motion to clese the hearing.

UNIDENTIFIED FEMALE BOARD MEMBER: So
moved .,

UNIDENTIFIED MALE BOARRD MEMBER: Second.

MR. CAMPBELL: Seccnded. Okay. Any
discussion?

NAEGELIL
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&nd I gueee I would look for a motion te accept thie
canAent agenda .

UNIDENTIFIED FEMALE BOARD MEMBER: So
moved.

UNIDENTIFIED MALE BOARD MEMBER: Second.
MR. CAMPBELL: Moved and seconded. Any
discussion about any of thesge? No? Hearing none,
all in favor of passing the consent agenda, say aye,

ALL BOARD MEMBERS: Aye.

MR, CAMFBELL: Okay. So that's unmanimous.
The next thing on our agenda ils the NelghborWorks
Grant presentation. And so I can see Ludy. Is Ludy
out there? Well, maybe Zerwat will open it up.

Would you be willing to kind of queue this up for us
and tell ua what we need to know?

ZERWAT: I have a slightly creaky voice
here now. It‘s slightly difficult te talk about
this because this ia really NeighborWorks!
presmtIticn today, bot --

ME. CAMPBELL: <Should we put it off?
ZERWAT: I think we should wait until
they're here because this ia their request for an
enhancement grant and I think they should have a
chance to make their case for why they should do so,

MR, CAMPBELL: Apparently, the rcads are
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URIDENTIFIED FEMALE DOARD MEMBER) No.,
INTORNTTRTRR PEMATR BNARD MFMRRR: inleas

somecne will recpen the hearing if someone comes at

6:40? Do we need Lo .eave the hearing open?

MR. CAMPBELL: I don't know, Let‘'s see.

UNIDENTIFIED FEMALE BOARD MEMBER: Can we
reopen ic?

DAN MONKS: Yes.

UNRLIDENTIFIED FEMALE BOARD MEMBER: 1'll
just -- I'll just remove -- I'll just --

MR. CAMPBELL: We can recpen it. Okay.

Why don't we reopen the hearing if somebody comes at
§:40 and really wantc to cpeak. Otherwipe, all in
faver of ¢lesing the hearing at this point?

ALL BOARD MEMBERS: Aye.
1t lecks like it's a

MR. CAMPBELL: UOkay.

unanimous vote. 3o that's clesed. And we'll keep
you posted, Mary. 0Oh, 1f you'd like, I ¢an gsend you
a text or something,

MARY :

ME. CAMPBELL:

Thank you,

All right. So now we're
gaeling to move on to the consent agenda, which is for
the minutes of January 2nd, January &th, January
8th. TIt'a been a busy budget seapon as well as the

warrantd, which you'wve all had a chance to look art.
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already tarrible up north, ec.
ZRRWAT: We can always wair and eee {f

they can get here maybe a little bit later if that's

okay. If we can Lable it for now.

MR. CAMPBELL: So¢ why don't we -- motion

to table this?

UNIDENTIFIED MALE BOARD MEMBER: So moved.
MR. CAMPBELL: Okay.
UNIDENTIFIED MALE BOARD MEMBER: Second.

ME. CAMPBELL: All in favoxr?
ALL BOARD MEMBERS: Aye,
MH. CAMPBELL: Okay. 5o we're going to
table the Neighborforkc for mow.

ZERWATS: Thank you.

®MR. CAMPBELL: Thank you, Zerwat. Jason,
that brings us te lead reduction grant presentation.
hre you ready to reduce our lead?

HMR. DOLMETSCH: I'm ready to talk about
the grank.

MR . CAMPBELL:

I'm gsorry. I kind of swung

that on you. You didn't have a chance to get your
-- your gear together.

UNIDENTIFIED MALE BOARD MEMBER: 1 guess
he gets -- wag there public comment?

MR, CAMPBELL; There are two public

(800} 428-5134 f:‘.’&“:&“
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L2

cammants which we'll -- oh I'm aorry, my mic wasn't
“n There are twe pablic comnents that we' 11 get
to, That must have thrown you off.

M3. LIVELY: And there may be a thizd
person that was going to come.

MR. CAMPBELL: All right.
MS. LIVELY: Then we may get those
comments.

MR. CAMPBELL: OQkay.
MR. DOLMETSCH: So ['m all set.
MR . CAMPBELL: d(kay.
MR. DOLMETSCH My name's Jason Dolmetsch,

I'm with MSK Engineering. I'm just giving, I‘'m here
tonight te give yeu guys a bzief intreduction and
update ta the lead grant that the Town of Bennington
received and to describe some of the geals and
abjectives of the lead grant and then to give a --
provide a brief status report of where we are in the
process and some of the things that are going to be
coming up next, which includes aome public outreach.
So in general, the purpose of -- sc just to give a
brief primer on lead, we'll just do a -- jusat co
tell pecple where lead can exist in your water
supply. We all know about the Flint water system

and how impertant it 18 to reduce lead exposure,
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So in genaral, the Town of Bennington in 2016, the
watar Aaparrmanrt wenr and leoked ar all
approximately 3.600 individual service connections
that are located inside the Town's# water system and
they claseified them according to what they knew
about the service lines. So either service lines
that were constructed after the lead ban was in
place. Well, and so they are presumed to be not --
to not contain lead. There are other about 900
units where the Town has already replaced or done a
partial lead service Line replacement inside --
inside the Town's lead gervice line but that --
there may be a service -- cuctomer-owned cervice
line that iz lead -- _3 leaded. There are 28 known
gites that have either a customer or Town owned
lead service line and then approximately $60 units
where we -- where the Town does not krnwmd what the
material type is. So in general, depending on what
we find or what the investigation yields, there
rould be up te 1300 service lines that contain
eicther complete or partial lead service lines. So
what are -- whab's our goals? The goals of our
grant here is really to map the Bennington's water
distribution ayatem, particularly to collect curb

stope and service lines, and digtriputicon aystems --
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particularly among youth. But lead can be present

in A water aystem in -- in several lacations. There
are lead gervice linee. which isg what this
particular project is logking to ideatify. But also
there are lead sclder in -- inside of your building
plumbing. If your -- if your house was constructed
prior to 1986 and you have copper pipes, there's a
likelihood or there's a possibility that the copper
ia soldered together with a lead solder. And then
additionally, lead free fixtures weren't required in
Vermont until 2012. So there are many brass

tittings in houses, particularly older homes today,
that also contain lead. &So each one of those

logcations, lead service lines, cither owned by the
Town, which would be priar ta the curb atop and
inside the right ef way or on the customer-owned
s1de where there's lead and then there would be lead
inglde the distribution system or lead ineide the
fixtures, Any of these locations may present
themgelves or place lead into the drinking -- into
your drinkine water. Sc this alide is -- or this --
the goal of this grant is really to be able to
identify wheres lead service lines are and to find a
way, without excavating, how to locate lead service

linea inside the Town of Benningron's water gystem.
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the distribution lines inside of the arsa of Town
whara laad asarvics linea may ha preasnt And Frhan
to develop a protocol for sampling water systems
where those units -- the units material type is not
known. There's an EPA draft protocol which we are
going to utilize in order to trace, essentially
trace through testing -- insgtantaneous testing
inside the home to determine whether we can
definitively determine that there's a lead service
line present, without excavating outside. And then
lascly to develop a lead service line replacement
program, funding strategies, and an outreach program
to educate people about lead so. And then juot as a
general status, where we are in the -- in the grant
is we have taken the Town's diligent work and we
have classified -- we have mapped each of the
claseified units. So there's lots of colors on the
map here, lota of dots, but the -- there -- we've
basically locked at all of the downtown as well as
the Towa'y vater system to see where we -- where the
higheat concentration of unknown potential lead
gervice lines are and that's where our mapping
process is going to begin. Apd as if -- in a much
larger scale, you c£an pee that the basically the

dowvntown is where the majority <of either unknown or
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known lead service lines exist. 5o that's heen
rempl et ed Werre alas -- we're in the procesd in
the next two monthg., we'll be mapping all of those
== all of these arcas and placing them in a GIS-
based system that the Tecwn is geing to have access
to manage their water system. And then lastly, what
we're about to begin doing is reaching out to
customers who fall into one of three criteria, which
would be they are -- they own a unit where they are
-- we are -- have known or confirmed lead service
lines.

They either or they owr a unit where they

have non-lead sarvice line, but are very likely to

wav pet lines wrbh lead colder. Or lactly, have
zik & hwae thot does not have Qepper and lead

aolder, not lead aservice line, but is likely haa
fixtures which contain -- which contain lead. And
the purpose of reaching out to those particular
units ig to complete the benchmark sampling where
we'll be able to trace -- be able to trace the lead
levels ingide the unit and tie them to either a
service line, lead sc.der, or leaded fixtures so
that we can have adequate daca to eesentially and
ultimately confirm all of thesge -- the material type
of all of these 1%00 unknown lead service or unknown

gervice linesa. We've included inside the Select
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cthoughts on.

MR . CARROIT.- T wam juar rumiparing for a
moment. You said that yeu're -- you have instanc
detection ability now to go into somebody's home and

MR. DOLMETSCH: Well, I can't walk in and

experience it. But what we'll be doing is the EPA
has a draft protocol, which essentially because we
have three potential sources of lead inaide the
unit, either the lead service line, the solder, or
the lead fixtures thenselves, we essentially have ro
test for and separate esscntially the lead signature
for each one of thoce.
MR. CARROLL: Okay.
MR. DOLMETSCH: So we've purchased an
analyzer which we can take a sample at the site.
And the protocol, I don't have it memorized yet.
It's a little difficult far me to explain. But
essentially what it's geing te do is -- our goal is
ta isalate the signatnre of the lead service line
alone. So that hopefully when we've completed the
benchmark sampling, we can go inte a home, go
threugh a flushing procedure, and then be able to
identify that if che test that we take inside the

unit at that time is above a certain concentracion,
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Board packet a general description, whisch I've just
gone over, as well asa a draft Jerter that we'11 pe
gepding toe the residences. And oo tonight, we
hagically want to inform you of our future gutreach
50 pecple know that -- what the purpose -- of our
reaching out to particular customers are and to gec
any kind of feedback from either the public or the
Select Board prior to doing it.

HMR. CAMPBELL: S0 your -- your laat
sentence says, "MSK is seeking the Board's support
in promoting this project.” Rny specific support?
MH. DOLMETSCH: Just -- just supporting --
determining leads -- cupporting the effort to
determine how many lead sezvice lineas we have in
Town .

MR. CAMPBELL: That's good. We just got
through budget season, sa the word support always
makeo ug feel a little nervous.

MR. DOLMETSCH: There's -- there's no
financial support that I'm requesting at this time.

HMR. CAMPBELL: Thank you.
MR, DOLMETSCH: Qnly moral support,

MR. CAMPBELL: All right. Thank you.

Cuestions from the Board for Jason? Wothing from

you, Jim. This 18 always somerLhing you seem Lo have
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that we can feel fairly certain that it's coming
from a lead aarvira lina apnd not from soms arher
potential source. So we will be able to have an
immediate -- we will be able to make an immediate
determination at that point.

MR. CARROLL: So within minutes rather
than weeks where you -

MR. DOLMETSCH: That's correct.

HMR. CARRQLL: Okay. But you won't be able

to determine the -- the precise source of the leads,

It could be soldered, it could be a service line.
MH. DOLMETSCH: Well, but the purpoee of

it would be to -- would be to break thoge out.

S0 it's -- Montreal did a test.

Right ? They --

they eassentially did this protocol. And what they
found was that -- they found definitively that if
you went in and you teok a flush sample, righr, not
-- ot a first draw sample, which is what we also
take to see what level of lead you may have in your
drinking water. But :f you take a flush sample, in
-- in Montreal, if their concentrations that they
tested ineide of that flush sample were above three
micrograms per liter, they were certain -- they felt
certain that that meant that there was a lead

gervice line coming inte the unic., we may find a
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different khench -- a different baseline in
Repmingtan juat hased an the water characteriarics
But yes. we would -- we would immediately know,

MR. CRRROLL: Are you aware of -- and $Stu,
I think you would probably cught to pipe in on this
one, are you aware of Bennington's efforts now to
coat those lead lines with what are the chemicals
that we usze?

MR. HURD: Well, there are various forms
of sodium -- sodium hydroxide, sodium bicarbonate.
We use lime now. And that was going to be cone of my
questions, Jason. We treat the system to prevent
the leaching of lead into -- intc homes and into
aervige lines. VYou're going Lo ke able to even in
apite of that, you're going to be able to detect

MR. DOLMETSCH: That'a our hope. Ke
haven't -- we -- becauwae we haven't actually asked
and gotten into homes and Gome ipe walysls. Rhat's
our -- gur expectaticn is that we're atill going teo
see a lead signature. But yes, the Town of
Bennington does -- the Town of Bennington, we know
that the Town of Bennington does COrrosion concral.
That is geoing to have an impact on what -- what lead
levels we may gee at -- at those house locaticns

during che flush. Corrosicon conctrol 18 -- ig a
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MR. HURD: Heo, it‘s all right.
MR . DOTMRETSCH: The acrrion lewvel iz
actually the level at which the EPA requires you to
take action. Right? So you quys have already taken
the first step, which the EPA would have required
you to do, which is to implement corrosion control.
MF. CRRROLL: And what's the action level?
MR. DOLMETSCHM: The actien level is 15
micrograms per licer.
MR. CARRQOLL: And what is ours?
MR. DOLMETSCH: It's going to vary
throughout the syatem. 5S¢ you take 30 sample sitea
and they all cpread anywhere from, you hknow, lecs
than one microgram per liter, which ia usually the
test limit, to I think up te, you know, anywhere.
We -- we took samples, just to give you a little bic
of background, we took lead samples of all the
housesa, as many houses ag we -- aa were willing to
give us samples back, ef all the units that were
:on.neet&i-g Lo ths water gsystem as a part of the
expangicn to take care of the contamination for
PFOR. We got 78 resulte back. I think 70 percent
of them ¢ontained -- had some concentration of lead,
and none of them have lead gervice linea., They're

also not connected te the water system right mnow.
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great way of reducing the amount of lead that you
may receive fram yonr drinking water

MRE. CARROLL: And currently. are -- have
you made any study or logoked at the current lead
level to give some reassurance to the drinking
public, water drinking public?

HR. DOLMETSCH: What I c¢an say is that the
Town is below -- the Tuwn's tests that they complete
are below action limic for -- for the EPA.

MR. CARROLL: Stu, you want to back that
up?

MH. HURD: [ think he said it very well.
HMR. CARROLL: dOkay.

MR. HURD: And we test, I think it's ocage
every three years.

MR. DOLMETSCH: Ceorrecr.

| ER. HZ¥?; Seome -- 1s it 30 locations?
I'm pnever quite sure --

MR, DOLMETSCH: Yes, I believe so.

MR. HURD: -- of the number and we are
consiatently below what's called the action level,
which is the minimum safe level,

ME. CARROLL: It's good.

WR. DOLMETSCH: It's not actually. So the

action level just Bo¥ry to break im chere, Stu.

tovar seossne DAEGELL (o vincon
IR

Z25cv-0D45%wks Documemt 18  Fled 0SX2/25  Page B3 of 201

BOARD MEETING
75575

Jansary 37, 2018 2

But those ranged anywhere from 1.8 micrograma per
lirer ro 64

MR. CARROLL: Does it vacillate over time?
MR. DOLMETSCH: It really depends on,
those were all first draw samples, sc that means the
water's going te stagmate inside the line for up to
eight hours. And so i1t's the first time you turn
the faucet on in the morning. But it will change
over time.

MR. CAMPBELL: So run your faucets, Run
your faucets before you use them., Anyone else?
Uther guestions from the Board? Thank you. Jim?
Carpon?

LTNIDENTIFIEDL FE&E Bmf.D E?IB.EF.I: :lo. go
ahead. -

MR. THURBER: I just had a cost questiomn.
There's no fee for residents for you guys to come in
and do this sampling.

HMR. DOLMETSCH: That's right. We weuld
love to take volunteera, which iz why weire deoing
this initial outreach, is if you would like to
participate in -- in our benchmark sampling and then
later cur sampling program, then we would lave to

hear from you,

MR, THURBER: @reat. And se this lecter
(8Os} b2w-313L R{’},@;Q};};} HAEGELRUS, COM
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that you have drafted here i&s going te go bta a
zample size® Ta it going ta go ta all Benningron
residente?

MR. DOLMETSCH: It's going to go to a
sample set. We're really aiming for the first 30.
S0 we're aiming for 10 to be in each of the -- in
cach of the classifications of homes that we're
looking at sampling for the benchmark sampling.

MR. THURBER: S0 a pratty low number of --
MR. DOLMETSCH: It's a low number. What
we're going to aim to do after that is the goal will
be to sample as many units as possible inside the
confines of the lead grant. I -- I don't cee uc
being able bz do all 2900 in thig, mainly dus to the
time constrainta. It takes a long time to just take
the outreach. But if we get a flood of requescs,
then we'll be really excited about it.

MR, CARROLL: I'wve got one maze.
M., CAMPBELL: Let's -- Jeanne, do you
have something?

MS. CONMER: Yeah, you can 8ign me up.

MR. DOLMETSCH: OCkay. Great.

MS. CONMER: I alsoc have a question.
MR. DOLMETSCH: Sure.

MS. CONNER: And ic's money relaced and

woms szn-sass DWAEGELL wciivencon
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and determining what types of potential funding
arraragisa thera would ha for Jead sarvice lins
replacement program, what that might look like.

MS. CONMER: And I was even thinking about
you needed to get a new faucek.

MR. DOLMETSCH: Oh, you mean so bto replace
out your lead fixtures?

MS. CONNER: Something as simple as that,
yeah. I mean, if you have teo start replacing four
faucets in your home, that can be expensive, I
didn’'t know if there was money.

HMHE. DOLMETSCH: L don't -- I'm not aware
of these kindc of fundimg- opportunities=for"
individuals at this peint, but that's geing te be
part of the work Chat we're doing.

1 IN #&. TA¥ROLL: Just trying to see what kind
of a problem we have.

M5. CONHER: Yeah, great.

Chad?

Thank you.
ME. CAMPBELL: Jeannie? Anything
from either of you? VYeah, go ahead.
MR, CARROLL: Have you conducted this
gurvey before?

MRE. DOLMETSCH: This is a new initiative
by the stare of Vermont. 5o we're one of two

communities in the atate that have received this
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you may net be able to answer this, but let'a juat
say =omething's found Sameane has lead in A
fixcure, 1@ there money or is8 this just a study or
is there money available for people to replace
fixtures or, you know, remedy the problems?

MR. DOLMETSCH: So this is -- this is
really -- this is5 purely data collection, outreach
and study. I think the goal, the next step that we
may come back and talk about is what kind of funding
strategies we can undertake. The average and as you
know, a custcmer owne their service line, the
gection ot the service line that's on their property
after the curb ctop, right? £c the -- tc replace a
lzad gezvice line that's custemer cowned, yau know,
caosata approximately 57,000 to complete. And that'sa
countrywide, but that's generally what the cost is.
3¢ if you lock at, let's say we find that -- let's
say we find that every gingle unit or the high or a
high percentage of un:ts that we had that were
either unknown or the Town had already replaced out
their lead service line, all had lead service lines,
then we'd be talking about a prgject that would
would be in the millieons af dallars if we tried to
do it at once. So it's going to be, I think we're

dgoing teo have te -- we're golng to be looking for
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funding.

MR . {CRRROTT.- Ttm juar rhinking ahead.
You know, I'm curious to -- for the people of
Hennington to know 1f there are <certain segments of
the Town that higher -- where you find higher
concentrations would be helpful.

MRE. DOLMETSCH: That -- that's going to be
part of the ocutreach. You know, as you know, as we
discusased, the Town's undertaken the -- the Town has
undertaken corresion contrel as a method. So if
there are high lead levels inside the home, then
there are other, you Kknow, there are things that the
cuctomer can do to reduce their potential expocure
Lo lead inside their drinking water.

MR. CARROLL: And more to what Stu said,
when we dc cur testing, it's done at the water

treatment plant. Is that right?

MR. HURD: No. No. No. It's dome in the
home .

MR. CARROLL: It's done in the home.

MR, HURD: Yes, And it's -- it'g -- it's
dane as a firat draw. So you -- you -- as -- as ohe
af the volunteers who do that teat pn a three year
bagis, you riee in the marning. You -- the firat
draw out of your faucet, you f£ill the -- fill che

LU TRSL RS R‘,'E,l,:;a;,!:&,l;"! HAEGELRUS, COM
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jar and raturn it to the water department. HAnd thac
way yem kriow whethar or nar yen have higher amounts
of lead in your -- in your gystem than normal. 1f
you un or flush the water, it is likely that chat
concentration will drop because you're -- you're
bringing the protection into your system that hasn't
been there overnight.

MR. DOLMETSCH: I[t's alsc had less time to
react inside the unit, inaide the line.

MR. CRMPBELL: 8o three -- three quick
things from me, Jason, T guess, just to confirm this
is completely woluntary, right? Yo the people will
be getting a letter and they can agree to it or nokt.
I gquess I wonder a little bin when I lock at this
map about the extent of the map. What happens ta
the left and the right and the tep and the botrom of
it? You know, how much bigger iz cur problem than
we have? And maybe that's a gquestion for another
day.

M. DOLMETSCH: This was just an example.
¥We have the entire aystem.

MR. CAMPBELL: <(kay.
MR. DOLMETECH: We have every all 3600
service connecticns mapped and clasaified based on

the Town's clagsification.

womr szn-ssss DWAEGELL wcivencon
RN T

225 ce00459-wks  Document 18 Fled 050225 Page 83of 201

SOARD MEETING
79575

Janaary 22, 2018 14

aothar thoughts from the Board? I think it would be
my aninian, we should asnd him of f wirh oue
blessing. I deon't suppose you need a motion on
this, but.

MS. JEMKIMS: Can I ask cne more? 5o the
timeframe, you probably said this, what is the
timeframe for this?

MR, DOLMETSCH: The overall timeframe for
the praject runa through the end of August but we're
aiming to complete cur benchmark testing Ly the end
of March.

M5. JENKINS: OKay. So it's really gquick.
okay.

MR. CAMPBELL: All right. So okay to say
the consensus of the Board ia go man go?

MS. JENKIHS: Absclutely.

MR. CRMPBELL: Great. Thanks very much,

Jason.

MR. DOLMETSCH: Thank you.

ME. CAMPRELL: <Sa I see that NeighborWorks

made it down. How are the roads?

MS. BIDDLE: Sa far so good.

ME. CAMPBELL: Oh yeah?

MS. BIDDLE: It started raining.

MR, CAMPBELL: Okay. &All right. S$o we
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MR. CAMPBELL: I undersband.

MR NDOHMRETSOH-  And as you can gueas,

imagine the o¢lder gecticns of Town are -- are more
impacted.

MR. CAMPBELL: Yeah.

MR. DOLMETSCH: BuL it -- it's -- it's not

relegated just to inside this box.

MR. CAMPBELL: Ckay.
HMR. DOLMETSCH: This is more an example of
what you can see on a larger acale.

MR. CAMPBELL: Well, I for one can't
posseibly see any downside to this except that it
would be nice to have the otudy be even larger if --
if there was more monesy. But at least it -- it
acunda te me like we're we're going to really
address this problem sgquarely and with as much
funding as we can bring ta it at this point. And if
we find we have a problem, then we'll have to lock
deeper inte it, right?

MR. DOLMETSCH: I -- 1 think it's -- it's
less about finding a problem as, it's more about
determining the scope and educating che public and
identifying a cellect.ve approach on -- on the
solution.

MR. CAMPBELL:

wWell said. Well sald. Any
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have tabled the NeighborWorks discusesion, but let'e
hring rhar up now.  Se, Tody and Zerwar
2ERWAT:

Thank you. I'm just here to

introduce our guests here tanight. I have Ludy
Diddle, who's the executive director of
NeighborWorks of Westerm Verment and Gregg Over,
who's the director and NeighborWorks received, as
you saw probably in the summary that -- the
executive summary that they -- that they provided
and that I also provided to you, NeighborWorks
received a VCDP grant of $250,000 last year, July
2016, to conduct a rental rehab pilet. So this wag
a program te incentivize local landlords to acquire
and rehabilitate rental units in Beanington. So
they're here to tell you a little bit about what
they've dcne this past year and some plans for the
furure.

MS. BIDDLE: Yes, thank you. Thank you
very much for having us and thank you for moving us
around in the agenda for the -- due to the weather.
That's very nice. Yes, We are here actually the
business before our -- for the -- the reason we're
here tonight is to ask yau to consider suppoarting
cur request for an amendment toe the original

application, The amendment would be for addirional

(800} 428-5134 f:‘.’&“:&“
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sum of money that would alleow us to do 15 mare 1
projects, 15 mare renrtal anits in Benningtaon We lve 2
accomplished 10, we'.l give you details on whatr 3
we've dong. Bub the request would be subsidy from 4
VCDF that would go towards incentivizing landlords 5
to do 15 more units. Our proposal is that with the [
original grant, there is enough mwoney left in 7
program management that we c<an pay the -- the -- the ]
staff costs and the administrative costa out of the ]
original grant. So we're just asking for an 1¢
additional $100,000 which would be subsidies to the 11
additional landlords. 12
MR. QVER: Ome hundred five. 13
MS. BIDDLE: One hundred five seo. But I 14
wanted ta just beqgin by saying that the ariginal 15
gqrant has made a huge difference to us in that it 16
allowed us finally to have a satellite office in 17
Bennington. We're on Morth Main in a lovely space, 18
it actually belengs to Shiree Housing. We're 1%
partnering with Shires Housing on as many -- in as 20
many ways as possible. We have a long-range plan te 21
co-locate with them when the cime comes. And having 2z
a -- having a presence, a full-time presence in 23
Bennington has enabled us tc bring all our other 24
programs in a much more immediate and conacant and 25
vomr szassss DALGELL (o vencon
Lmiaird P
2:25cn00468-win  Document1-8  Fied 05M2/25 Page 97 of 201
SOARD MEETING Fariaky 12, 2018 Y]
75575
you know, adsquate cooking faciliries. So she 1
litarally Faaches how ra cook wirh a micrawavs, or bl
how to cook with a -- with a hot plate, or how to 3
cook on a grill, if that‘s all you have. And she 1
teaches these courses in places where pecple are 5
having a hard time such as Recovery House in Rutland €
and so forth. So we are expanding that course with 7
the help and partnership of Shires as well. There 8
are just a few, there -- there are juat other ways @
that HeighborWorks will hopefully be bringing some 1
of our respurces into Bennington, as I say, and with 11
the permanent space that we have. 5S¢ I'm just going 12
to ack Greg ta give come detailc on what we'wve 13
actually accomplished with the rental rehah. But 14
and do you have numbers on how many other rehaba 15
we've done? 16
MHR. OVER: Actually I don't, but I know 17
it's around a dezen. 14
MS. BIDDLE: Yeah. 19
MR. OVER: From your handeut there, 1 20
tried to give a history of what we've done go far. 21
But I'd like to go over the fact that we have three 22
buildings that we're currently working on at 272, 23
274 Union -- OUnion Avenue, I believe it is. 2
MR, CAMPFBELL: $treet, 25
NAEGELI
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raliakle fashian ae oppased to sart of werking aut
af HWest Rutland an an -- an a nar aa frequent hasis
S0 our home buyer educacicon claggseg are taught here.
The -- the attendance has doubled, Qur lending
officers come down to actually sit down with clienks
for our lending program. We share some gpace in our
space with Habitat, which is very nice for sort of
social reasons as well. But just having a presence
in Bennington has meant a great deal te ua. We've
been serving Benningteon since 2004, but this is the
first time we've actually had a satellite permanent
oftice. 1'm going to let Uregg talk, oh, I -- 1
should alco cay two examplec of additiomal benefits.
We started twe proagrams in Rutland last winter. One
is called We Can Fix It, which is a home maintenance
And it's been

courade for women, taught by a woman.

extremely popular in the Rutland area. And Shires
is going to help ue co-host and provide that course
te the at, for starters anyway, at the community

center in Apple, in the new, in the reviged, or the

rencvated Applegate housing complex., And the other
program is called Everyday Chef whereby a wonderful
chef teaches a course to -- akout cooking with local
food2 and healthy foods but teaching a course to

pecple who arruggle to have,

you know, adegquate or,
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MA. OVER: That building owner has
invaarsd $124 000 inre rhar building ro rake rwe
unite and make them four. It's apout 315 percent
complete at this btime. Then we have a second
building on 32224 Gage S5Street. And that is one unit
plus repairs to the -- to the two-unit building.
That gentleman is goilng to be investing over $40,000
into that and it's about 25 percent complete. And
then there's a third building on Safford Street at
343 that houses three units. Those people are geing
Lo be gut rehabbing the twe main units and prcbably
reconatructing a third unit on the back that was
attached by just a breezeway and set of otaiic. 5o
there'll be three units there and they've taken a
building grant and they're going to be inveating
over 5$155,000 in that building, for a total of 1¢
unite, which was our commitment for the firat round

of the grant. HNow, for the second round of the

grant, we've lowered the -- the grant amount from

8,500 down te 7,000, Mopefully -- hoping that we

can produce more units and still incentivize the
landlorda to take advantage of thia program.
Currently, we have one person that's extremely
committed to -- to remodel a four-unit building. Ie
there a Grove Street arcund here? Close?

(8Os} b2w-313L R‘,'E,l,:;a;,!:&,l;"! HAEGELRUS, COM
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MR. HURL: Grove Streab, yas.

MR OVRR- “a there a Arove clase ta heve?
It's, the -- the units are very cloge te here and
he's -- he's leooking to rake a grant for each unit

plus make some signif.cant improvements for the

building. Any questicons? So now I'd like to answer
questions that I, you kow, whatever I can.

MR. CAMPBELL: All right. 50 just to be
clear, as I understand ic, eventually we're looking
-- you're looking for tie appscvar »f the Be gt
Select RBoard to begin the process of applying to
VCDB for a second year of enhancement. Have I got
that right?

MS. BIDDLE: That's ¢eorrect.
MR. CAMPBELL: That's what you'd like from
us tonight? Ckay.
MS. BIDDLE: Yeah.
MR, CAMPBELL: S0 guestiong from the
Board? Anything from you, Chad?

MR, GORDON: Yeah, I quesa I could start.
What does scmecne have to do te be eligible teo apply
for rthese grants?

MR. COVEBR: Just be willing to look over
the -- the grant comm.tments that you have to make

on the building. And we have developed a sheet thar
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they have to supply NeighborWorks with income
infarmarion annually from rthe ~lisnra rhat rhay'ra
renting to. to make sure that they're abiding by the
-- the covenants of the grant.

MS&. BIDDLE: And they have to make health
and, they -- they have to use the funds for health,
gafety, efficlency improvements. The goal being to
improve the quality of -- of housing either to
create new units, which would be the -- the super
achievement, t¢ c¢reate new units that are affordable
to low-income households and that meet wvery high
standards for health, safety and efficiency.

MA. OVER: Yeah, ocur number one criteria
wag 1f units were vacant or offline or, I believe
the building at 343 Stafford had aat sat vacant
for gquite a few years as a foreclosure. So that was
our first commitment to -- to bring new units online
here in Town.

MS. BIDDLE: It's alsoc had the benefit of
making improvemente te histerie heusing steck
becauge in most cages these are, you know, older
homes that have been converted or something. And in
many cases and this is, you know, thig is what Che
landlords -- this is why the landlorda wanted to

work with us, They've been under maintained or
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-- that whera we it dewn and talk with the
individual praperty aumer to atart with and make
them aware that they., you know. Chey must commit to
-- tg all these conditians, You know, those
conditions are to the effect of they must rent at
least 51 percent of the units to pecple that are 80
percent AMI and below. And if I talk too many
acronyms, just tell me.
HMR. GORDON: Yeah, you might want to jusc

de-acronym a couple of those.

MR. OVER: Okay.
Ms. BIDDLE: De-acronym.
MR. OVER: Fifty-cne percent of the

buildipg must be rented to people whe are 80 percent
or belaw the average median income of the county.
That usually works out to be somewhere in the
540,000 range, depending on the amount of
dependenta. There are HUD housing and urban
development gquidelines on -- on rent and they're not
alluwes g evoeed vicwme guidelines. They must rent
within the HUD guidelines.

MS, EBIDDLE: For five years,

M OvER? %or, well, for five years or
the life of the loan commitment, whichever comes --

whichever comes tirst. And they have to glve a --
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gimply needed expensive repairs and this was sort of
Fhe -- rhe jumprRrarr ro gerting rhoae rapaira done.

MR. CAMPBELL: So Jeannie?

M5, JENKINS: S0 -- 36, I have -- I have a
couple questions. Thank you. So I'm wondering, can
you talk a little bit about how you do outreach?

Who are you looking for and how do you go about it?
And how you found the individuals that you're
working with now?

MS. BIDDLE: Well, we started with a sort
of steering committee. I'm not sure remember all
the members of the steering committee, but we talked
to cthe direcror of Shires Houcing. We talked to
two, we invited gseveral, but we had two landleords
come and advise on how it would work far them. We
had two inspectors.

MR. OVER: I think they were the building
inspectors for the Town were -- were present at our
meetings and the interim, what was it?

ZERWAT: Carmunity Development Directar.
MR, OVER: The Community Development
Director, the interim that waa working at the time.

HS. BIDDLE: Yeah.

Okay. £Soa we had sort

of an ad hoc advieory group to sort of eatablish and

cest what gquidelines we were proposing, This i a
[eOG} b2w-3134 E{’},@;Q};};} HAEGELRUS, COM
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pilot. It's naver baen done before. S wa wers

getting the hest advics we conld We alan romanlted
Joe Giancola., who'e a big landowner in Rutland. whe
wanted it for Rutland, but sorrcy.

MS. JENKINS: 5S¢ I -- I guess I was
thinking. sc that's your -- your steering committee,
but I was wondering how you did the cutreach and who

you were looking for. 8o beyond getting advice,

MR. OVER: We had Chris who knew --
MS. BIDDLE: Yeah. Yeah.
MR OVER: The person that we selected

for. te de the management of the progran here in
Bennington was very well connected and knew I, what
1 feel to be 50, &0 percent of the community hecause

ne was in conatruction for a leng time.

MS. JEMKINS: Is that -- is that Chris?

MS. BIDDLE: Yes.

MS. JEMKINS: Okay.

MR, OVER: &nd he knew a lot of the people
that -- that eventually ended up in the program, if
not all.

MS. JENKINS: S$g what, how did you do the

outreach? I mean, was it through Chris Callaert?
MR. OVER: Yes.
M5. BIDODLE: Mostly through Chria Callaertc
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MS. JEMKINS: All right. And then if 1
may Sa T -~ an berar wirh ma beranze T den'r know a
lat about this. $o the -- the units that you were
referring to are, are -- those new units as opposed
to rehabs? I mean, you'd ask the number of rehab
units and then.

ME. OVER: There were seven new units and
one unit that was being brought back online because

it had fallen cut of compliance to be rentable.

M3, JENKINS: And that was Safford? There
was one on Safford?

MH. OVER: 7hat was at Gage Street.

MS. JENKINS: Gage. COkay.

MR. OVER: And three of them -- each --
sach of_the units got a ruilding grant to make
icp#lvenents bnat womld -- that would affect the --

the entire building. 1.e., you know, all the people

that are living there.

MS. JENKINS: Okay.

MRE. OVER: Or would be.

MS., JENKINS: And then what were the, so
then what were rehab unita? Sorry.

MR. OVER: The rehak unit -- there were

four at 272, 274 Union,
Safford,

And there were three at 343
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hacauee wa were just getting started here. And --
and then we -- we Fook varions propnaals from
pecple. In ecme ways, 1t wags a firer come, first
gerve, 1f you gqualified, you met the standards chat
we wanted to see for the improvements ta the
property and -- and were willing to, you know, agree
to the covenants and so forth.

HMS. JEMKINS: 5o I'm just sort of
wondering 8o it was Chrig reaching out rather than,
did you have something that went cut in the paper
and talked about this? DNid you send things to, I

don't knew, area, 1 Knew there's an area landlord

liok or.

Mg. BIDDLE: I don't know that we did.

MR. OVER: Certainly our webaite.

MS. BIDDLE: Yeah.

MRE. OVER: We had it, you know, plugged in
very well,

MS, JENKINS: Okay. All right,

MS. BHIDDLE: But those are wvery good
suggeaticns.

MR, OVER: And, you know, and social media
also.

W5. JENKINS: Okay. All right. ALl righc.

MR. OVER: TIL Went our on.
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MR. CAMPEELL: He's listing the same units

Fhera 2n thars werse a Fraral af asven unita --
MR. OVER: Eight unics.
HMR. CAMPBELL: & total of eight units that
were improved or that were brought online as a
result of your funding.
ME. OVER: Correct.
Thank you.

MR. CAMPBELL: And these -- these --

HMS. JENKINS:
MS. JENKINS: Okay.
ME. THURBER: Or the hope is to bring them
online becauge currently they're -- they're in
DPIOCESE.

Ms. BIDDLE: They're in process.
MR. THURBER: Yeah some of them are not
even in the -- in the vicinity of coming online.

MR. OVER: HNot yer.
MS. JENKINS: So they're 35 percent, 25
percent and then Safford is --

MR. OVER: Twenty-five percent and one
we're still working through --

HS. JENKINS: Safford is zero percent.
MR. OVER: -- the Department of Historical
Preservation to enact guidelines that they have to

use for the exterior of the building.

(800} 428-5134 f:‘.’&“:&“
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HMS. JENKINS: Okay.

M& RINMANRE-  Rerause ib's A hiatarice

building.

MS. JENKINS: Okay. Thank you.

MR. CAMPBELL: Jeannie, anything else?
No?

MS. JENKINS: [ think that's -- I'll stop
there.

MR. CAMPBELL: Why don't I go last. Jim,

anything from you? WNWo? Carson?

MR. THUREBER: Ag as you commented, year

one. pilot program, inmitial tunding. I know all the
-- everyone's heart wac in the right place in
getting thisg off the ground. But I -- I know
thraugh conversationa with the individuals that
you're interacting with, it's definitely a trying
process in respect to what you need to do to get the

money and it'g ¢reating aome incredibly lengthy

delays., Ia that fair?
MS. BIDDLE: T would aay some of the
delaye are just the fact that we're getting -- we

were gtarting the program last year. I don't chink
we have to -- some of thozse delays will be much
easier. But yes and this -- there is a way -- there

ig a, you khow, a problem or There are requirements
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ta m&. As far as amall landlords, they weren't all

amall landlarda. And right now, rhere are -- anma
of them are the most efficient and they're
struggling to get through the paperwork.

MS. BIDDLE: We would love those landlords
to participate. T will say, I -- there were
articles in the paper and some people did contact us
after articles in the paper when the grant was
announced and when the process -- the project was
sort of described in the paper. I don't know that
we put out a press re_ease curselves, I honestly
don't remember. But I know that there were articles
in the paper and peop.e did call us. and we, but
we'd be very, very, very pleased to have the smaller
landlords.

MR. OVER: The small landlord that's
atruggling right now to bring his units online
becauge of insufficient funds, we would give top
priority to in the second round. In other words, if
you have, you know, two -- two unite that you own
and I don't know, even connected to your house and

-- and you know, you just don't have the financial

resources to -- to make the improvements or the-- or
the code -- the code compliance repair work thar it
takes. Those are the people that we're truly
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because these are federal funda.
MR THIIRRFR- Yeah
MS. BIDDLE: And they deo have more, you
know, more strings attached and cChere are more
locps, you know, te jump through. »And Greqqg has to
do an environmental review. We have to do an

higtorical review. We have to do -- do we -- we

don't --

MR. OVER: ABDestos.

M5, BIDDLE: Yeah, 8o there -- there are a
lot of -- there are a lot of issues that arise when

you are using tederal tunds.
MR. THURBER: Are you optimigtic in -- in
yzar twe as yow kind of increase the number of units
that you're hoping to ta have theae funda flow to
that the ability for individuals, small landlerds,
which 18 the geal, te -- to cbtain theae funds is —-
is goeing to be a little eagier? Because the
landlords you selected in vear cne, I would nct be
going out on a limb to 8ay are -- are probably some
of the -- are some ¢f the most competent and
prebably efficient landlorde yeou could have picked
in this community. One of -- a couple of them are
some of the largest landlords. So it -- 1t just

kind of -- the picking process was -- 18 interesting
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lacking fer.

MR . THURRER- Ysah
MR. OVER: And we don't have to keep this
te 11. It might be that, you know, that some of the
landlords don't need a full grant, that they could
get -- get by with a, with -- with a 516,000
project, which meana they'd only be eligible for a
$4,000 grant, So we would like to stretch this out
as far as we passibly could.

MR. THURBER: And I agree. I think in the
30,000-foot. level, the -- the funds rthat were
awarded and in year on¢, as I kind of settle on the
idea of it being year one, they're --

ME. QVER: Well, we didn‘t know what to
expecl to be quite honeat with you.

MR. THURBER: Agreed. And I think as year
twn comes online, it's going toe be hopefully --

MR. OVER: The grant -- the grant
conditions now Bay that -- that no one property
awner ia eligible for more than eight. That might
even be a little bit -- a little bit too much. If

gomebody'e already, you know, hed the ability to --

ta heve five grants and -- and restore a building,
we would certainly not jump to -- to refund them
again.

(800} Y2@-313 R‘;},&Sj},ﬂ.‘:"! HARGELUSA, COM
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HMR. THURBER: Yeah, we saw that in year

MR. OVER: We would leck for those ocher
-- for ather people in order to distribute the
wealth, right.
ME. CAMFBELL: Thank you. Good hard
questions. Jeanne?
M5 . JONNEF:

Yeah, forgive me. I doen't

know a lot abour what you do. So forgive me if you
feel like I'm being a little nitpicky but I would
just like to reiterate, I -- I -- I'm -- I'm a
little concerned that all the landlords that may
have been eligible didn‘t know. So that makec me a
little bit wiromfertable that there may he peeple
out there that would have come forward had they
known. Sc I quess I would encouragqe you ta maybe do
a better job of making sure that the smaller
landlords do know about the program. The ather
couple things I've thought of ia, is -- ig there
some sort of a time constraint that, in -- in other
worde, you don't want units under cenatructicon for
years. The goal ie to get them rehabilitated and --

MR. OVEBR: Our grant agreements specify
g1x months.

M5 . CONNER:

Okay. Great.
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MR. OVER: And we take care of all the
Aiarribhntinn funda.

MS. CONNER: Okay. And the other thing
because things not on_y sometimes take longer than
they were supposed to, they sometimes end up costing
more than they were supposed to. So is there some
sort of --

MR. OVER: MWe have a -- we do have -- we
have built in an agreement in with each landlerd
that they will be responsible if funda that -- that
are in play do not create the units. That it's --
it's their respongibi.ily to take those units to the
point where they are rentable.

MS5. CONHER: I quess I'm, what I was going
Lo say was. is there any verification that they have

the finances to complerte the project in addition to.

MRE. OVER: There is.

MS. CONMER: Ckay.

MR. OVER: That's correct.

MS. CONNER: That's it. You did great.

MR. CAMPBELL: Way to soldier through

Jeanne. Well, so, you know, we know we want to wWork
on cur affardable housing stock in Bennington and -
and we're chankful for help., any help. any good help

that we can get. I think I prebably apeak for che
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MR. OVER: Okay? W¥We do extand that for
~erhain --
H$. CONMNER:

Sure, Thinge happen.

MRE. OVER: -- criteria. But that's what
we -- that’s what we try to get our projects done
in.

HS. CONNER: And is there some sort of
penalty of things --

HR. OVER: Well, we don't have liguidated
damages or anything like that.

™S . CONNER: Yeah.
MH. OVER: You know --

ME . CONNER: It'c difficult.

WI M. OVER: -~- the construction managqer
triea to keep abreaat of aof what'a gning on. And
-- and if it's falling behind, why they let us know.

MS. CONNER: &And how does the money come
te the landlord? Are there billa paid for them ouk
of their money?

MR. OVER: Wa.

HMS. CONNER: Okay.
MR, OVER: The -- the grant and the lgan
and or the funds that the landlord supplies are
deposited in an escrow account With NeighborWorks.

M5 . CONNER: Okay.

tovar seossne DABGELL (vincon
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whole Board when I say that. Many of us have heard
rumora of rhe pracesa heing rlow and -- apd mayhe
inefficient.

MR. OVER: Can I just add one thing to
that?

MR. CAMFBELL: Yeah. Let me finish thia
thought and then I'll get there.
All right.

MR. CAMPBELL:

HR. OVER:
I -- I think enough peaple
have asked us if it's, whether or not it's worth ir,
So I -- I think that's your challenge, not ocurs at
some level. S0 we're -- we're, you know, happy
enough to let you continue teo improve things ac they
go on. I think we really weould love Lo see some --
some good progress to get the whole 15 units or
gomething next year. But my one question that I'd
really like to ask is, are we giving anything up by
offering to support this grant? $o the VCDP grant
funda, I don't know how they're -- how competitive
they are. I don't know how they're diatributed to
communities. 1Is there anything that we are giving
up by supporting this? And if not, why would we not
support further investment in our community, I
quesp?

M$. BIDDLE: Well, I can‘t --
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MR. CVER: Z've always been bald thac ane
arant Fream WORP dAoes nat {mparr anyrhing Aalee Aoem

the rcad that you might apply for ig the way L‘ve

been --

M5. BIDDLE: You’re not competing against
yourself --

MR. OVER: Right.

MS. BIDDLE: -- for those funds.

MR. OVER: It'a like there ian't a quota
and you -- you know, because you're investing

another 500, 105,000 -nte this program that, you
know, that you won't be eligible tor something else
down the road is the way I‘ve always been told.

MR. CAMPBELL: ¢Okay. Do we have anything
else in the pipeline for VCDP that we're anxious
abour, Zerwat?

ZERWAT: The only thing I would add to
that ig that every time we apply for a new VCDP
grant we -- we from the Tawn's end, because we're
the fiscal agents for thegse grants, have to
demcongtrate that we'rTe on top of all of our grants.
%0 I think when we ask for what is the accounting
process, how well are the funds rolling out into the

community, we have to show that the, you know, the

outcome of that process TO Che sCate, we have Co
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colleagues at NeighborWoerks boe work with on thie
projecr, rhat 1 know wha rhe parasn ia on Fhe grounnd
in Bennington. You know, as NeighborWorks is
building a Bennington presence, who are the faces
with that? How well known are those entities? How
reliable are they? So that if I call them and I
say, "A report is due tomarrow,” they're going to be
available., They know the, you know, information
they need to provide me, and so on and so forth.

MR. CARMPBELL: Sq you're confident the
first pancake always comes cut looking a little
funny. right? So you re confident that the second
pancake, we -- we can probably improve things and
amocth out the process a little bit? Would that be
ZERWAT: I think, you know, again, I speak
very, yYou know, I spoke with, I had a very frank and
And 1

think Carsen raised some of the concerns that I'wve

honest conversation with Ludy about this.

alsa had, whirh is, you knaw, the project iz a
really valuable cone. We have, you know, housing
that is remaining vacant, that really our community
benefits from having converted into sccupiahle
housing. But if ic's, you know, how quickly thac

turnover is happening, who's actually moving ince
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report on that. And I've gpoken to Ludy ahour thie

A Tittle hit Yo know, T think what would he
helpful to know ie, you know, for example. ig Chris
staying on with the program? You know, wha is going
to be invelved in the program in year twe because
VCDF sends us the money. but if they're not getcting
the feedback that it -s being used in the community,
and i1f this is how it’'s being translated, do we get
a penalty? Do we not? 1 can only speculate, but it
doesn't loock good on cur portfolics.

MR. CAMPBELL: <Can you tell a little bit
more about how much work it is to oversee those
fundc or?

ZERWAT: Well, I mean, again, you know,
every time, for example, you know, the funda come,
qo through us to Neighborkorks, who then distributes
it te the landlerds. In this case, you know, it'a
really kind of an advance te the landlordae, and then
we reimburse NeighborWorks in some ways. But, you
know, as T, again, spoke with Ludy, that reguisition
proceas ie not very stralghtforward, just because of
alsc some changes in tChe administration at
Neighborworks. S0 I would certainly feel hetrer
knowing that, as the person whe's responsible for

this, from the Town’'a end, that I have competent

tovar seossne DABGELL (vincon
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any of these units? I mean, I think, you know, how

miickly ia a prajecr being complared?  And alan, yon
know, it's great for landlords to have funda
availahle, but what percentage of their total
project? I mean, keep in mind that each unit gets
$8,500,

project that has to comply with, as Ludy said

If, you know, there's a bilg, you know,

earlier, health, efficiency and safety, I think it's
really important for landlords to know what
percentage of that grant is going to go towards
meeLing those standards, and what percentage is
actually going towarde the hRousing conversion. 5o I
don‘t think, I mean, Ludy has my full sympathy thak
thig isn't just, you know, a gquesticn of how
NeighborWorks is deing it. But I do think we have
to be very frank about what converting a house to be
code compliant really entails, and how well do
landlords, you know, know that that's what they're
aigning up for?

MR. THURBER: And can 1 just add on ta
that? Alac, at the end, there are regtrictionse on
the income levels you can rent to people with. And
#o that puts us intko a very interesting dynamic with
other organizaticne that are providing housing to --

te lower income individuale, So if we're, if
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individuala who ars deoing renovations, are doing
Fheas castly renavations, alrhough there might he a
loan attached to it in this program, who you'rge
renting to, your hands are cied to a little bic. So
it puts you into a coopetitive market if you need to
keep your rents low. you paid quite a bit to
finance, you know, new renovations, and then you're
tompeting with other organizations that may not be
holding the notes on thoge apartments. So it's a
very tough dynamic you're putting some landlocrds
inta, especially if they're small landlerds. T
could talk to you ott.ine about it, I'm happy to --

to go through the economics. I'm one of them right

now. It's -- it's a very peculiar situation so.
MR. CAMPBELL: Sa, but Carsoh, you khow,
you seem to have -- be closest to this of all of us.

What's your sense on what the Town should do?
MR, THURBER: I think there's a sharp
learning curve for year two that needs to come out
of year one. T don't know abour staffing gituationsg
at Benningcton right now, if you guys have an
individeal from NeighborWworks on the ground right
now, is that -- is the staffing back up to --
Chris

HMS. BIDDLE: We are -- we don't.

Callaert has resigned and we juac came from am
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completion rates, is what -- what -- what -- to what
Aa yau arrribure the -- Fhe low percenrage af
completion? [Is it, I mean, is it that it's costly

and therefore things are moving slowly? Is it that
the paperwork burden was intense and that meant that
things just didn't happen?

ME. GVER: Firat of all, first of all, we
had -- we had to take what we have been deoing for
acattered site projects for the last 20 years and
adapt it te -- to fit rental rehab and adapt it to
fit a property owner that owns multiple units as
oppoped to a -- a single family resident. And that
took -- that took quite a bit of development through
our lending divigicn and it had to, cbv.cusly it had
to be checked for legality and everything. Then
there's the actual lending process itself. And what
1 was going to say Is we are, the lending department
ia enly ae fast as the peaple trying te borrow the
maney get the informatien te them. Okay? And my
best example ie the person that applied third for
the program was the pergon that finished first
because they had a handle on the paperwork thace
aegded 4 be supplied.

know, it's a 50/50.

Sa some of that is, you

Tt does take time to pracess

" I S5 fc;nw, Hﬁ‘rqiﬁatting better at it because,
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interview with somecone that we'ra vary pleased
about . hub T oran't announce that

MR. THURBER: I thiak in theory itv's a, I
mean, it's a fantastic program. I just think there
are some, you know, first pancake dilemma. It's not
to steal your thunder there. but there's -- there's
a lot to improve upon, wich I'd look ar ag an
opportunity not to dwell on what happened in year
cne. I think we all know that there'a really green
pastures here. We just need to figure out how to
make it work for small landlords because it's tough
to bring these old buildinges up to code. 1 mean,
1've done three this in the lact year and it'c a
pain apd it's really expensive. Aad the loan
atructuring aometimes that you're affering aeems
wonderful, but it can -- it can be trying.

MR. CAMPBELL: So 1t sounds to me like the
program i costing the Town very litele to
administer, that we feel like it's going to get
better and that I'm hearing some reassurances that
things are geoing to go more smoothly in the second
year. I wonder 1f we have any more queetions for
these folks before we move on?

MS. JENKINS: I'm thinking, I think I have

Lwo more quedtions. 5o Im the -- ipn terms of
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you Know, we're now, you know, into a second cycls.
And we Alwaya rall rhe homeawmara and the landlarda,
"Get your paperwork in as fast ag possible because
that's what's going to expedite things.~”

So a bit of it is the

¥5. JENKINS: COkay.

' hl
FAXAT -yeRr Lzmrﬁing curve of, and that, so that --
that hold up won't happen again.

S0 my other
question is just, I -- 1 had an energy audit dene
through you quys and semeone from Rutland came down
te do it. And I know there's been ¢onversation in
Bennington about not having encugh energy certified
folks to come out Lo do audits, et cetera. ls -- is
it che cace that you need to bring people frowm other
communities that have a certification or -- or can
gomeone that'a not certified work under you with
gome kind of -- some kind of, I don't know,
dispensation from you?
HMS. BIDDLE: Sa our heat squad program isg
designed such that we have on staff three BRI
certified -- Building Performance Inatitute
certified efficiency auditors. And so our auditors
came to your house, one of them, and they -- the
auditors do an asseasment of the home, right? A
propaaed ecope of work for the home, discusa the

cest, you know, offer the lean, et cetera. And then
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the work ias diven toe _ocal dantractorsa.

M& TRNKTNS-  FRven if they're nat

certified.

M3. BIDDLE: ©No, they -- they -- they --
they would -- they have to be certified. wWell, lec
me think. Not in every case. They don't have to be

certified in every case. The work has to be tested
at the end, and the quality of work has to meet the
standards for the BPI.
MS. JENKINS: Okay. But it does open it
up for pecple who are not energy certified.
Ms. HIDDLE: Yeah. o it's the local
contractors that are getting the work te actually do

ths air sealing and instaliation.

MS. JENKINS: Okay. All right. Okay.
Grear. Thank you.
MR. CAMPBELL: (kay. 5o how are pecple

feeling about this? If pecople are feeling pogitive

about it, I'd accept a moticn to begin the process

of applying for a second year. Let's see. What
would you like? Just a moticn of support for your
application?

that's what we need.

HR. OVER: Yes,

MR. CAMPBELL: Would anybody like to be --

make chat kind of a motiun?”
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wa're delighted that we can think about a secend
yrar and do morse wirh lear.

ZERWAT: Can I just quickly add, and
again, I can say all of this because I've spoken
with Ludy in detail about this. Keep in mind that,
you know, even with the year one, absclutely there's
a learning curve, but a algnificant percentage of
the grant did ge inte program management. And I
would like to see whether it's a, you know, slightly
more regular calendar of reperting about how some of
these changes are being pursued and traced for year
two. 1 think that would be helpful both for
NeighborWorks and for the Town.

MR. CAMPBELL: Do you have an MOU or
gomething with NeighborWorks? Ia there something

written at this paint?

MS. BIDDLE: Yeah.
ZERWAT: Yeah.
ME. CAMPBELL: And could we -- cauld we

open that up just a l:ittle bit to ask far a little
bit more reporting on that?

MS. BIDDLE: I can look inte that. Yes.
M&. JENKINS: L'm wondering if we could
alsc add a little bit more about how pecple find out

about the program. I -- I'm just -- I am concerned
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MR. THURBER: 2&nd just a reminder to the
watehing pohlic in the andiences, thia has -- rhese
fundes are not rvelated to anything Benningtan-driven,
tax dollars, or anything along those linea. I think
it's just important teo re-clarify.

MR. CAMPBELL: And we've also established
that we're not giving up anything by applying for
them. So it's, not to say money over the transom,
but if's -- it's something that we're very happy to
have you bringing to our community.

MR. THURBER: Yeah. This is an
informatiore s2asion, and I hope you don't realize
1*m not being critical. It's just feedback from the
general communiby that I think it's an amazipg
opportunity for small landlerds, and even more sc in
year two.

MS. BIDDLE: Sa we don‘t -- I don't -- we
don't feel criticized or whatever,

MR, THURBER: Everything I've braught up,
you've heard it ovey and over again.

MS. BIDDLE: 1It'm the fact of life when
you start a pilot program, you just have, you know,
bumps anpd starts.

WR. THURBER: Yeah, agreed.

M5. BIDDLE: And we have them all, and
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that -- that -- that .t not just be an individual

raying, *0Okay, T know rhess feur penple, ler'a gn

ask them.“ I -- [ would really like the public to
be able te invite themselves into at.

M5, BIDDLE: And part of our conversations
too with Zerwat was we could use help in finding the
landlords. wWe'd love to be -- we'd love some
gquidance as to where youw, you know, what -- what
portions of your Town you might like to see saome
investment. What -- what landlords you'd like us to

work with. You know, we're -- we're not as famillar
with pecople on the ground here as you are and

suggections in helping and celecting would be very

welcome.

MS. JENKINS: Okay.

MR. CAMPBELL: Happy with that?

MsS. JENKINS: Mm-hom.

MR. CAMPEELL: Yeah.

MS. JENKINS: Yes. Thank you.

MR. CMBMPEELL: Firat year in a new
community. Yeah.

MR. CARROLL: I would, that, you know, as

far as finding landlords, it should be fairly simple
te do if you went to the apsesecr's «ffice, They

can itdentify multiple unite and let you know whe the
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landlards are.

MR CAMBRELL-  fla yon need a letter of
aupport on this or just a moticon in the minutee?

MS. BIDDLE: A letter of support pever
hurts.

MRE. CAMFBELL: That's not gquite what I
asked.

MS. BIDDLE: I don't believe it's required
in the amendment process.

MR. CAMFBELL: Uh-huh.

MR. OVER: Please {inaudible).
MH. CAMPBELL: Uo you have, Etuart, some
sort of letter or comething that we could --

MR. HURT: MWell, we could prabably pull
something together depending on the outcome of your

mation and support.

MR. CAMPBELL: OCkay. All right. what’s
the board's pleagure here?

ME, THURBER: Maticen to support.

MS. JENKTNS: With --

MR. CAMFBELL: Mation to support. Okay.

MS. JENMINS: With, do we want to have
some stipulaticns in there cor is it not?
MR. CAMPBELL: I think we'wve just heard

Zerwac saying that she's going to look at che MOU
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Mary Morrissey could bs on a read to Montpalier. 1Is
Fhare anyhody rhat came in a lirrla hiF lars and
wauld like to gpeak hecause we can open this back up
1f -- if we need to. Laura, would you like to
speak?

LAURA: I wonder what's going on because 1
came in late thinking that's geing to be now.
That's what

MR. CAMPBELL: Understood.

I'm saying. Yeah we changed it at Mary's request
g0, So okay, I guess we priebably need a motion te
open that back up then. Would somebody give me a
motion?

MS. CONHER: 60 wmoved -- co moved toe open
the public hearing for the energy plan.

MR. CARROLL: Second.

MR. CAMPBELL: Qkay. All in fawvor?
ALL BOARD MEMBERS: Aye.
MA. CAMPBELL: Okay. So we have now
recpened the public hearing for the Bennington Tawn
Plan Amendment and wonld pe happy to hear from you,
Laura if you'd like te come on up and apeak to us.
LAURA: I'm really here to find out what
was happening because I wasn't here when you atarted
with the first -- with the issue when you moved the

agenda around and I understand there's goihg to be
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and she's going to look at eome performance

standards and -- and a 1ittle berter aense of how
it'e how the award's disseminated. Yeah,
M$. JENKINS: Okay.
MR. CAMPBELL: Is that fair?

Okay .

Zerwar, did

I get that right? Okay. So motion to
support this grant application in the form of a
letter or just in the form of a letter?

MR. THURBER: Sure.
HMR. CAMPBELL: Any second on that?
MR. GORDOH: Second.
MR. CAMPHELL: <Chaa's seconding it. Any
diccucsion? All in favor?

ALL BOARD MEMEERS: Aye.

MR. CAMPBELL: Okay. 5o we are unanimous.
Thank you very much for coming to our communicy and
bringing some money and helping out. We hope you

have a great 2018. He look forward te your

progress.
MS. BIDDLE: Thank you.
MR. CAMPBELL: Okay. The next item on our
agenda is -- oh yee, thank you for reminding me, 5o

did anybody come in that was expecting to speak at
the public hearing for the Bennington Town Plan

Amendmenc? We did that very first in the meeting so
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an exacutive sessien at the ad apd Lhan what's the
inrantjon whar -- what avs pru ol 1o Lo BA9

MR. CAMPBELL: MWe're going to review our
legal counsel's advice which we literally just got
as we sat down tonight and then we'll decide --
we'll eicther come out of the executive session and
take a vote or we will, 1f we decide we need more
time to understand cur legal -- the legal opinion of
our lawyer, we will achedule a -- schedule an action
at our next regular scheduled meeting.

LADRA: AL the next -- sa you think it
will come back --

HMR. CAMEBELL: Yeg, we‘ll come back --

LAURR: == 1f you don't make a decision?
MR. CAMPBELL: In one form or anather,

LAURA: Okay. Becausa I actually have
peen really disappointed ar how long this has been
going on. It's been dragging on and dragging on
from the time of the creation of the energy
amendment , which was done way back in the spring I
think and we were expecting it to come to you and it
was -- I don't know what the causes of all the
delays were, It didn't come to the Planning

Commigsicn rather, It tock a long, long time co
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finally get to the Planning Commiasion and then they
expedited it pretty qmickly and then it came here,
But I think now we'vre facing che problem of sort of
a last minute wrench thrown into the works by the
developers which would not have been -- maybe they
would have done it anyway. But it seems like this
-- I really am sorry tkst it's Oeen taken taking so
long and I really don't understand why and I know
that becaugse these two prajects, Chelsea and Apple
Hill eolar projects, are now winding their ways
through the Public Ut:lity Commisgion, that if the
Town had gotten ite act together and either passed
or not pacced thic amendment earlier, it would have
made everything a let easzier at the Public Utility
Commisalon. So it'a very aggravating for uas or me,
1 should just speak for me as a neiqhber, to see
that this has -- there's heen a lot of feet dragging
and 1'm not blaming any individuals because I don't
even know why. But now we're stuck with this and

it'a really unfortunare.

MR. CAMPBELL: Stuck with what?

LAURA: We're stuck with this isgue that
now you are having to rightfully ask the attorney to
lock at this complaint that was dumped on your lap
here and but -- and it could have bean -- all of

NAEGELIL
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Public Ueilicty Commission and skirt their project in
withaur thia amendmanr . Thar ‘s whart Tt'm gerting ar.

MR. CAMPBELL: We undergtand that. Thank
you.

LAURA: And I know you understand that and
I think a let of us understand that and they‘ve been
very successful in playing chess with us and winning
so far.

MR. THURBER: I den't -- I wouldn't go
that far. Well I think our staff are deing a very
goad job and that we really with these individuals
as you know we need to probably make sure we're
doing everything in our power to ensure that ocur
legal team looks at things. We take the vime to
look at them. Hence that's why we juat got this. I
mean as we were 3itting down and want to take the
time to review in sxecutbive session. If it takes an
entra meeting.

LAURA: I mean I'm not talking about that.
1 understand that. I 'm talking abount the manths and
months and months that it took before it even came
to you. It was finished a long time ago.
MR. CAMPBELL: Yeah so we worked on it for
a long time.

LAURA: That's what I'm talking abourt.
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this could have bsen done mentha and montha and
manths agn if it had been put ta the Select Roard
when -- we kept being told it wae going to be pasged
by the or logked at and approved presumably by che
Planning Commission and then brought to the Select
Board. So I'm just concerned about the timing.

HMR. CAMPBELL: We've asked Dan to explain
the timing several times and he’s given us several
explanations of the process and I do not believe
there was foot dragging involved in any of this. We
worked through the process in an orderly way to the
best of our ability. And ves, it is a wrench that’s
been thrown in the workec at a late time. At our
lagt meeting, we rece-ved a rather thresatening
letter from the developer and we do not feel
comfortable taking action until we get the advice of
cur lawyer to let us know whether or not there's
anything substantial in that -- in the c¢laims that
the -- that the --

LAURA: No, T underatand that. I'm not
disputing or gquestioning what you are doing tonighc.
I, you -- cobvicualy you have 1o because that gerves
the purposes of the developers. The longer our
energy plan is not -- takes to adopt, the more

likely they will be able to moveé forward at the
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Erior steps.

MR CRMPRRTL: T!'m dAjainclined ra ask Nan
to go through that whole process again unless you
really want to.

MR. THURBER: No I'm comfortable. 1 jusk
-- I respect how much work they put into this.

MR. CAMPBELL: I think where we can meet
you Laura is that we're sorry it's taken so long for
all of us and it's been somewhat -- it's -- it's
frustrating but I do think good things take time and
we've worked hard on this thing. I think we're not
going to at the last minute lunge into something
with -- without doing wvar fulkle dow diligeacs. = 0o
we'll try te move through this as quickly as we can.

LAURA: Well I do hope it comes up at the
next regularly scheduled meeting instead of having

te be postponed and postponed and postponed whatewver

you decide at executive session.

®MR. CAMPBELL: Well, we'll bring it up in
gome form or another but we have to kind of review
what the lawyers say. Thank you very much, Any
ather comments while we have thisg hearing open? All
right. So motion to re-close this hearing?

HWR. THURBER: Sa moved.

MR, CAMPBELL: Second?
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M§. JENKINS: Sacond.

MR CAMPRELI.- AT1 right A1l in favar?
ALL BOARD MEMBERS: Aye.

ME. CAMPBELL: Okay. So now barring any
further fcolishness, the Bennington public hearing
on the Bennington Town Plan Amendment is closed.
We'll have an executlve session on the subject at
the end of this meeting and we'll ceme out of that
executive gegsion and just and let people know what
we're doing at the point. Okay? All right. 5o the
next item on the agenda is public -- is the
citizens' comment. We have two people that have
cigned up for that. Before we go to citizens'
fomment, the Chair and me in my role as Vige Chair,
have aaked Stuart in the light of our Town Manager,
Stuart Hurd in light of the, well largely the Banner
editorial on Saturday, if he would further explain
the process around the mitigation grant. It has
been explained severa. times to -- to some of us on
the Select Board and I'm -- I'm pretty happy with
the explanation I've gotten but I do feel like the
general public could stand te hear a little bic more
about it and Stuart, if you'd be willing to, I'd
love to -- I'd love to --

MR. HURD: Sure thlng.
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grant program. Ons of cur srtaff, working with BCRS,
cams in an Rarrls Day haliday whirh was Ruguar 14rh,
te put together the one-page application form and
get that off in time for the deadline, which was the
following day, August 15th. The application clearly
showed the shed's location and its deaigmn. We
received a notification of the award via an email on
September 25th., A letter had been drafted
apparently on September ldth and that was attached
to the email., Arocund that time, a story appeared in
the Banner because VTrans announced the awards for
those granta. So we had -- we had alrecady
ecgentially awarded contracts and were moving
towarda a construction deadline. So I asked staff to
take a look at the el.gibilicty requirementa that are
attached to the award documents to ensure that we
| were eligible hecause we're fairly far aleng in the
proTaih: a8 3Iv turns out, this is a federal
process. There are 20 steps to follow if you are to
be eligible for the federal grants. And it estarts
with project selection and authorization to proceed,
I'm not geing to qo through all the details of the
steps. But we were or had gorpleted work thst wonld
have taken us through the first 1B steps without

following the federal process. We were not required
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MR. CAMPBELL: -- let you say what you
hawe Thank yomn
ME. HURD: I will summarize, 1 gent a
letter to the editor this afternoon clarifying in --
in -- in great detall the process that we went
through with regard, not only to the construction
and the design -- the design and construction of the
shed, but also the concurrent move on the mitigation
grant program. And I will summarize here. In 2015,
we began to design a facility and a salt and sand
shed. We always knew that would be a separate
fac:l:ity trom our public works tacility. In MHay ot
2017 we, following a succecscful bond vote, we
aFgqued the farmer -- the former Poisgson building
I sn Aowen Toad and located a proposed aite for the
salt and sand shed which had already been precty
fully desigmned outside of the -- the proceas. On
Auguet 24th, congtructlan documents were finished,
Bid documents were sent out for construction of the
shed. Ultimately CONLravRges aw::ded o
September l3th. <Concurrently wich that, staff
became aware of the mitigation grant program when a
BCRC employee indicated that Virans was locking for
submittale because very few folks had applied for

the dellars that were offered in the micigation
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te follow it bacause ws weren't acgepting -- at that
Fima, wea warsa nor acrcepring any federal funda ar nar
anticipating the acceptance of federal funda. So
based on that fact, that we were that far along in
the process, the applicatior sztually shocld not
have been awarded to us. It should have been denied
by VIrans. Having sa.d hat, the award came. And
the question is could the Town have scrapped the
entire effort and restarted the process. The answer
is yes, we prabably could have. But the amgunt of
money and funds spent to do the design te that date
would have not been eligible for federal funding.
So we would have locst those funds and then the
design work would have to follew the federal
regulaticna, which includes procurement of
engineering firms, the Naticnal Environmental
Brotection Act, federal wage requirements for
construction, contractor qualification requirements
for construction, and a host of other requirements
that are required for all of these federal dollars.
The NEEPA process, New England Environmental
Protection Act, that process alone can be at least
six manths and perhaps longer, depending on the
project. So here we were gitting, ready to go with

contractors, looking at a federal process that was
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abviously going to push us way out. So given chosa
Fime canastraints and the facr that mare than likely,
the cost toe do it using federal etandaxde would be
nigher, we declined the grant, And I'll glve you an
example of the process. We've all been talking
about the Pleamant Street enhancement grant. It’'s
one that we've been carrying forward in each highway
budget, hoping to tomplete the process with VIrans
using the federal standards, because these too are
federal mconies. The coriginal grant was first
awarded in 2008, January. Here we are, ten years
later, and we still haven't gotten through to the
final approval to go forward with the federal
dellars. In fact, it 5 taken $9 long, we went ahead
with lacal dallars and did a major portion of that
project, including paving and sidewalks, that would
have been a part of the project and eligible far the
federal funds, had we decided to walt. We didn't
think we could. So that gives you an idea of the
timing that these federal projects take. And so
given that, we believe that the federal process
would have driven the cost of the shed up, would
have cbvicusly perhaps stalled constructicn of the
shed for anywhere from, I woculd guess, three to

geven yearsg. There was ho right-of-way acquisition
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1 heard ycu say is that even with thia fedaral grant
manay af $140, 40606, ir wanld nat have changed rhe
tatal that we would have to pay back with respect to
the band.

MR. MURD: More than likely not. I£ in
fact there were savings, theoretically you can, with
permigssion of the agency on the federal dollars,
because this was a grant for a salt and sand ghed,
you might have been able to take some of those
savings and done something additional at the
facility that was not related to the salt and sand
shed. That would require agency approval. Ur you
could have tahen thoce pavings, should there be any,
and get them aside and use them as part of your
first or second payment on the bond.

MR. CARROLL: You said it would be more
expengive if we went with the federal guidelines,
which would have, what you'‘re suggesting is it would
have eaten inte the overall bond. Do you have any
estimare of how murch more it might have cest?

MR, HURD:

Hard to know. It would really

depend on the time. I mean if construction
projects, depending on the cost of materialas and
contractor availability, a construction project that

ig ready to go on year one, that goes off on year
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1 | included, and that's sametimes the preblem in tha

? | Aohancement grantea And rememher, we had very

3 | competitive bids. We were ready to etart., And bond
4 | funds, once appropriated, caot be prepaid or

5 | repaid before the bond schedule because the banks

6 | are selling bonds to rndividuals. It's a money-

7 | making opportunity for individuals who buy bonds.

8 | You have to pay those out on a 20-year schedule. 3So
% | there would have been no change in the bond cost had
10 | we seen even any kind of savings if the project had
11 | moved forward quickly. That's a summary of the

12 | reasons why we looked at the project as a project

13 | that was ready to go and could be utilized

14 | relatively guickly at a very cost-zffegtive prige

15 | versua a federal procesa that could have dragged on
16 | for years and perhaps not saved a heck of a let of
17 | money .

18 MR, CAMPBELL: ¢Qkay. Thank you very much,
1% MR, CARROLL: I‘ve got some quedtions.
20 MR. CAMPBELL: Yeah. Be pointed, if you
21 | would, please.
2z MR, CARRQLL: I will., I'm geing to.
23 ME. CAMPBELL: Because this is a public
24 | comment sessicn we're moving into.
25 ME. CARRROLL: I will. I will be. So what

tovar seossne DAEGELL (o iincon
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1| five or six, could be anywhere from, I would guess

% | anywhara from 10 ra 10 parcant higher, parhapr sven
3 | more, depending on what's happening with inflation

4 | and everything else. So it's hard to know, Jim.

S | You can't guess what -t would be, but based on our

€ | experience with the federal programs and

7 | spectfically the enhancement projects that we have

8§ | worked on, we think that the savings would have been
¢ | lost in lost time and increased cost.

10 MR. CAMPBELL: Okay. Thank you for doing
11 | that. Teo bad the Banner didn't ask you for that

12 | information at firset.

13 HMR. MURD: The letter will appear in the
14 | Banner tomorrow. They've agsured me that they have
15 | it and will run ic.

16 MRE. CRMPERELL: Okay. Great.

17 MRE. THURBER: fCan I ask a question? This
18 | is not an opportunity for, are we offering --

19 MR. CRMPBELL: Mo, we're not.

26 MR. THURBER: -- publis comment.

21 MR, CAMPBELL: Well, we're moving into

22 | public comment. We have two people bthat are both

23 | going to talk about, I think, at least one of them

| ..:':lIJ wanTa r..r,n,l,it. I ia imsue.
25 MS, Emm Could we ask if there's
NAEGELI
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anyone that came, given wa're in public commenc, is
there anyane ~lae thart dida't sign ap to apeak
during the public comment perlcd that would like to?
Qkay.

MR. CAMPBELL: We'll -- we'll add you in

when you get up here. Great. Thank you very much.

Okay. First person on the list is Mr. culkin.
MR. CULKIN: Hello. Joey Culkin,
Bennington. ILt's kind of funny that, you know, we

get three minutes every two weeks and then you try
to quash us and tell ws what we can or can't say. T
just want to say Stu -- Stu, that wae a lovely
narrative. I hnow you and your employeec worked
very diligeatly on that. Seo just ko remind folks at
home, twa weeks ago, Stu admitted that he knowingly
violated state law to build the salt shed without a
wetlands permit, which is why the Town is under
investigation and taxpayers may be fined $42,000.
Potghe tencion Wi lout $340,000, the possibility to
get 5340,000. To'a funny that you say, you know, it
wouldn 't have been a good grant tce get and yet RJ
rushed in ce submit lt on behalf of the Teown. That
doesn't really make sense. Being that this is under
investigation, I think there are some questions that

naven't been answered and they need to be on the
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MAR. CULKIM; Mr. Jolly, 1 apologize. So
Jaanna, would you like ro --

MA. CAMPBELL: Mo, Joe, we're not doing
this.

MR. CULKIH: But I have three minutes
until I can, if you don't want to answer, but I'm
going to ask you to --

MR. CAMPBELL: You may do your public
comment and then you may git down.

MR, CULKIN: Carson?
ME. THURBER: Mo, I think I'm with Donald.
MR. CULKIM: Jimmy?
MR. CARROLL: X think it'c negeprary that
we be as rLransparent as podible, evel though chis
may be as unpleasant as it's appearing to be. But
let me answer your first guestiomn. I think we all
became -- well I can't speak for the rest of the
Board, but I became aware of this approximately six
to eight weeks ago. So firat that I heard of it and
we deliberated on it. Mot in a publie fashien, but
in an executive session over the last gix --
mgproximtelyfii}:‘rn might weeks. We jusat haven't
worn it on our sleeve much to the dislike of you who
prefer thart we alr it. But that ia not how we

conduct ourselves. We £y to be --
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racord whather you chogse ta answer them or nct. I
hope you all will act like leaders that were slected
LG anawer Questiong, And if you don't answer them
from me, the Bamner's here, maybe they'll take che
questions and run. 5S¢ I'm going to ask four
questions and ask each of you for the answers. You
can answer ¢r just sit there in silence.

MR. CAMPBELL: I'm going to remind the
Beard that we are in citizens' comment here, which
is the time to hear from citizens and tc take under
advigement what they have to say. But it's not a
time for debate. I'm sorry.
MR. CULKIN: So Bojica, you know, it's
like, you know, you ask ug aot to interrupt you and
yet you interrupt me. Question number one, when did
each of you Beard members first gain knowledge of
the permit issue? HNumber two, when did the first
ahovel start digging up dirt for the salt ahed?
Numbey three, did any one of you ask for favors
gaining the Act 250 permit and whom did you ask?
And who else ocher than Dan Monks, Larry McLecd, RJ
Jolie knew about the lack of permite?

ME. HURD: I think it's RJ Jolly.

WR. CULKIN.

Great. Thank you.

MR. HURD: 1 just wanred to make sure.
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MR, CULKIN: Right --

MR . CARROTT. - Tim noar done
MR. CULKIN: And secretly.
MR. CARROLL: We Ltry to be deliberative
and purposeful. And as far as favors -- favors?
Are you kidding® Look at the people that 3it arocund
this table. They're all men and women of integrity.
And asking favors? That's insulting.

MR. CAMPBELL:

So yeah. 1 feel your -- 1

feel your pain, Jim. But I'm going te really ask if
we can move on. Let's pnot even but if anyvbody else
wants to gpeak, l'm not going to stop you.

HMR. CULKIN: 60 I'll just go down the
line. Dopnald, 1 guess that's a no. Jeannie?
MS. JENKINS: It's public comment period,
and you know that. I'm not -- I'm mot saying that
your questiens aren't things that people can -- that
you can ask.

MR. CAMPBELL: We'll be happy to talk with
you about them later.

M3, JENKINS: Yeah, but this is not the
place to do it.

HMR. CULKIN: Well, of course it is.
Again, we get three minutes over two weeks, We're

at your mercy. And you ghove us back inte the hele,

(800} 428-5134 f:‘.’&“:&“
i

WAEGELRUSA COM



3

w @ -~ ¢

10
11
12
13
14
15
16
17
18
19
20
1
az
23
24
25

3

Ww @ = Mmoo

10
11
12
13
14
15
16
17
18
19
an
21
az
21
a4
25

2:25 cy-00480-wh Do%m%l@fgvﬁgdng p.p[?;,(?%[“em 1-8

BOARD MEETING
18575

Janvary 22, 2018

a4

Hr. Gordon, Chad?

MR GORMON-  Ha comment T'm gaing ra
follow Beoard procedure,
MR. CAMPBELL:

QOkay. Anything else?

Thank you for your corments. We'll take them under

advipement. All right. The next person that is on

our list tonight is William Stewart. Good evening,
Mr. Stewart.
William

MR. STEWART: Good evening.

Stewart, of Bennington, Vermont. I just have a few
short questions for everybody. Seeing as we have
the explanation trem Stuart about how everything
went down and everything wac handled, how doec the
Select Board try to handle on recouping the 5340, 000
that we loat by negligence?

MR. THURBER: Is that your cpinion?

MR. STEWART: That's my question. How are
we going to try to recoup this $340,000 that
taxpayers are going to have to pay for now?

MR. CAMPBELL: So we just had an
explanaticon of thac. Did you follow his
explanation?

MR. STEWART: I followed his explanation
but I was asking you, you know, how are you hawving

any ideas how we're golng to recoup this money?r And
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minutes that I was entitled to, I asked tha
quearion, a Aimpla quearinan, it warn'r a hard one.
He said he's bonded. So why is the fact that we as
taxpayers have to pay the whole $450,000% We only
had to pay $110,.000. We lost $340,000, which would
have covered the whole cost minus just what we had
included to $110,000.

MR, CAMPBELL: Well, I thought his
explanation was plenty thorough, and 1 don't need to
go hack to it. Does anybody els2 want to go back to
ic.

MR. STEWART: Well, i1t's a clouded issue.
You know, he can cloud the icgue all he wants, but
the bottom line is, it is what it is. And you can -

and you can all quiet everything down.

Everything's a big hush hush about it. You never
want to answer. That s the reason why I aaked the
questions. You don't want to answer, and the Town
needs to gee that. Thank you.

MR. CRMPBELL: It‘s a process we're

following. Thank you. Thank you for your comments,
Okay. One more comment. Would you -- would seate
your name, please?, Mr. Smith.

MR, SMITH: I'm a resident of Bermingron.

I just have a few questions unrelated to anything
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talking ahour bonding, by the way, Stuart Hurd is

anr manageT, & in charge of the Town Ta there --
why ian‘'t he bonded against negligence like this?
And If not, why aren't we logking into bonding co
have insurance against this happening anymore? Are
we bonded?

HMR. CAMPBELL: Don’t know the answer to
that ¢uestion.

MR. HURD: I am bonded.
MR. CAMPBELL: He's bonded.

MR. STEWART: Ckay. So there's the answer

to that. So as loses -- losses come to us as
taxpayerc, why aren't we looking into the bonding

aspect of the losses, coatinued logsses, and any

future loasea?

MR, CAMPBELL: HWell, thank you for your
comment . Do you have any more?

HR. STEWART: I need an anawer for that.

MR, CAMPBELL: Ke've not -- we're not
gitting here and doing a debate tonight. We're --
we're here to get --

MR, STEWRRT: I[t'® not -- Mr, Campbell -~

ME. CAMPBELL: -- we'll listen to your
questicnsa.

MR. STEWART: One mora time, the three

NAEGELL
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here tonight. This invclves ths senior center. I'm
wnndaring if rhera's plans re pur moare araff ar rhe
genior center?

MR. CAMPBELL: Not this year.
MR. SMITH: Okay.

®MR. CAMPBELL: It's not in the budget this

year. No. But you may give us your thoughts if
you'd like.

HMR. SMITH: Okay. Well, I think it needs
staff. There's a lot of part-timers. Not part-

vimers. They're volunteers, I'm gne of their
volunteers, and 1 also sit on the Board for the
advicory committee. But my quection ic this: ~Are
the volunteers covered by liability insurance like
the Town employees are cavered? 5o if someone
falls, scomecne chokes, and nothing happens, do the
volunteers put themselves at risk to be sued?

HR. CAMPBELL: Dpon't know. Can we get
pack to you on that?

MR. SMITH: I'd like you te do that.
Yeah. Thanks.

HMR. THURBER: (kay. Before you walk away,
Zerwat, I'm not going to put you on the spot, but
maybe a little bit., The reallocation of potential

recreational statf,

(800} 428-5134 f:‘.’&“:&“
iyl

WAEGELRUSA COM



Y

w @ -~ ¢

10
11
12
13
14
15
16
17
18
19
20
1
az
22
24
25

3

Ww @ = MmN

1a
11
12
13
14
15
16
17
18
19
an
21
az
21
a4
25

2:25 cy-00480-wh Do%m%l@fgvﬁgdng WQQQH[“GN 1-8

L1

BOARD MEETING
185875

Janvary 22, 2018

MR. HURD: I was golhg ta clarify that.

MR THIIRERR- Okay Yeah Ta yanr

original Question there about the staffing, Yes.
And we have gome individuals in the audience that
are here steadfast In relation to the senior center.

MR. AURD: I'1l take it.
MR. THURBER: Take the mic as far as how
that's going to be looked at.

MR. HURD: My firsc anawer waa we're not
bringing on any new staff.

MR. SMITH: Okay.
MR. HURD: We do have tull-time statt at
the recreation center, as you hnow. And for a time,
they were covering abgences that Susan had or when
ahe waa traveling, ac that we tried to have a full
time staff person there most of the time. For some
reason, that process stopped. And I had a meeting
with Zerwat, Tracy Kn_ghtg, and Susan Hogue to get
that reestablisghed.

MR. SMITH: Good.

MR. HURD: He're alsc locking to perhaps
move gome of the additional part-time staff at the
rec center that we use there to see if they can be
available for those t_mes where our full-time staff

are Involved ar funct.ons ar the rec center. S50 wWe
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ba aesured thay're not going te be held reesponeibls.
Tf anmehody ~hokeaa and rhay da rhe Haimlich and rhey
break a rib or they hurt the person or the person
dies, 18 that volunteer going to be at risk? hAnd
you know the world today.

MR. CAMPBELL: Yeah.

MR. HURD: And I can't answer that
particular guestion.

MR. SMITH:

Okay. Thank you.

MR. CAMFBELL: Thank you. We'll get back

Lo you. Were there any other ¢itizens that came in
after the period of time that we had to sign up?
We will move on to the oh,

No? OCkay. I'm Gorry.

ROSE: Can we ger a mic?
MR. CAMPBELL: If you'd like to.
ROSE: I want to know why we can't get
samebody to help us at the senior center.

MR. CAMPBELL: Oh, okay. Thank you for
that comment.

ROSE: It'=s not a comment. I want to know
why .

MR. CAMPFBELL: Well we've done our
budgeting process for the year and we've had the
recommendacions from the staff and we're getting

ready to vote on that next.
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will -- ocur geal ie to bring an eamployee of tha Town

Fes Phe center at all times fa rhat if there are
liability igeues agsociated with the volunteerism,
that they would be in fact, handled by the Town's
liability insurance and the employees are,
therefore. covered. If someone does fall at the
center or if someone 13 injured at the center. our
liability insurance would cover them as well.
Unlesa the fall was created by the volunteer, then
that's perhaps another guestion. But I wouldn't
expect that you would have those kinds of issues.

MR. SMITH: OUkay.
UKIDENTIFIED FEMALE: Why don't you just
angwer?

HE. HURD: I juat did anawer.
UKIDENTIFIED FEMALE: No, you didn'c.
MR, HL¥D gfes, I did.

MR, CAMPBELL: So¢ I think this is probably
delving into, you know, we can get back to you with
more information if you like.

MR. SMITH: Yeah.
MR, CAMPBELL: S$ince this is citizeng’
comment, we'd like to just hear what's on your mind
and try to get back toc you if we can.

MR. SMITH:

Yeah, I think pecple need to
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ROSE: Are you sariousa?

M& . JENKINS- (Can T -- fan 1 aak wharhar
in go I -- [ haven't heard before that mayhe there's
some part-time staff that could be covering. Is
there a way to huild a relationship so that if there
is a part-time staffer that is splitting their time?
I mean, we talked abowrt some sort of moving, you
know, moving pecple around. I'm just, I think it's
very hard to have sort of, okay, Thursday we're
going to need somebody to cover from 11 to 2, 18
there a way to have, I'm making it up, you know,
Dixie is the person who you know, who has -- who
underctands the protocol in the senior center co

cthat there's, sc cthat they're at least cthere, if

we're going to have somebody sort of on call, that
there's scmeone who's very familiar with the
processes there?

ME. HURD: The goal -- the goal is to

identify these folks at the recreation center, both
full and part-time employees who could perhaps
provide that coverage. I don't think you can lock
to one individual to always be available. Bur if --
if there are several of our employees that are

familiar with the protocole and proceases at the

cencer, chey would be the ones that would fill these
LU TRSL RS R{’},@;Q};};} HAEGELRUS, COM
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§dapa. At least that's tha plan,

M& TRNKTNS-  Sa can T oask whers, how --
when in the year ig thie an appropriate topic I
guess to really figure out? Because, you Know, it,
it doesn't really work at budget time because then
we're sort of passed, you know, we're, we're passed
the, we're passed the point where we'te sort of
locking at, at our needs in that way. So I want to
make gure chat we don't go ancther year withouc
really thinking about how -- how, whether, see, you
know, what recreaticn looks like as cne of, and
withain that topic, how we staff appropriately.

MR. HURD: I have, I've challenged Supan
and -- and Tracy te work with Zerwat and othezs Lo

come up with a plan te do just that.

MS. JEMKINS: Okay.
1 Wi, AURD g and that -- that should be
underway, not perhaps tonight, but it'as -- they

ghould be thinking akout it and working up and
coming bhack to me with a recommendation.

MS. JENKINS: Okay. Thank you.

MR. CAMPBELL: And presumably your stcaff
i=s working on it thronghout the year. And -- and we
did have a long conversation about this at the

budget meating when we calked about the senior

womr szn-ssss DWAEGELL wcivencon
RN T

2:25-cv-0048%=wks  Document 1 Filed 0SR12/25  Page 157 of 200

SOARD MEETING
7¥575

Janaary 22, 2018 4

maeting. Right Stuart? What have you got for us?

MR . HITRM:  That ls carrsct We wauld he
locking for a motion ro adopt the budget as approved
by the Board or adopt finalized by the Board at its
last budget meeting and to approve the warning and
circulate it for signature.

ME. CAMPBELL: 50 any comments from the
Board on this?

MS. CONNER: Do you want a motion firsg?

MR, CAMPBELL: I'd love a motion.

ME. THURBER: So moved.
ME. CARROLL: Second.
MA. CAMPBELL: Okay. We have a motion to

approve fcor warning the budget as we created cver

the past month or more. Anycne have any Comments?

No? Okay. All in favor.
ME. THURBER: I have a lot of comments.
MS. CONNER: Actually, I do have a
question. Is the way the warn -- what are these

thinge called?

MR, HURD: The warning.
MS. CONNER: The warning or the ballot
items, is this the exact wording that will appear on
the ballotse?

MR, HURD: Yed.
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genter budger boo. So it'e not like it -- it
happens without na knowing ahout it
MS. JENKINS:

Yeah. S0 Roge,

ROSE: And we're not covered -- when Sue
was out and they knew it and they cloeged the center.
MS. JENKINS: So Rose, our hope is that
this year new that, you know, thanks to the efforts
of people using the senior center and to Sue, we're
much mare aware of the need, and so that ia the

plan for this year is to figure out how we're going

to how we're going to -- how we're going to staff
appropriately. Okay.
ROEE: To koow the need and help. Do you

realize she's the ealy full-timg person there?
HS. JENKINS: I do.
ROSE: What -- what do they do if all the
valunteers leave? Se I'm thinking seriously.
MS. JENKINS: Let's take this offline,

We'll talk about it at break. We'll talk about it

afterwarde. Okay?
MR. CAMPBELL: Okay. Thank you for your
comments. Okay. We're now going to move into item

number seven on the budget. I'm sorry we're behind
schedule a bit here but we will be talking about

adopting the 2019 budger for approval of the annual

tovar seossne DAEGELL (o vincon
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M2, CONNER: ©Okay.

MR . CRMPRETL <« Thar ia rhe axacr warding
that wag petitioned.
M5. CONNER: Okay.
ME. CAMPBELL: Happy with that?
MS. CONNER: I'm thrilled with that.

MR. CAMPBELL: Okay. All right. Aall in
favor of moving this nice frugal budget forward, say
aye.

ALL BOARD MEMBERS: Aye,
ME. CAMPBELL: Qkay. Theank youw, Stuart for
taking up through that process. It was long but it
wac lots of fun.

MFE. HURD: I'll ke circulating this for
asignature.

MR. CRMPBELL: We are next going to hear
from Stuart on speed Limit amendments.

MR. HURD: Yes, this is -- this is a
housekeeping amendment actvally. The, as you know,
the state of Vermont :a planning to pave Route 9
throughout -- throughout -- through the community as
well as Route 7 south to north and as part of their
preliminary design process, they hire an engineering
firm toe actually go through, mark all of the apeed

limits, mark the signage because a lot of the

(800} 428-5134 f:‘.’&“:&“
iyl

WAEGELRUSA COM



3

w @ - W

10
11
12
13
14
15
16
17
18
19
20
1
az
23
24
25

3

w oo -

10
11
12
13
14
15
16
17
18
19
an
21
az
21
a4
25

225-cv-00489- Wiy Do%&n%l@fgvﬁgdmg p.,Q;QQH[“em 1-8

BOARD MEETING
18575

Janvary 22, 2018

9

signage will ba upgraded to the most recent
minicipal traffiec atandards And ane af the rhjnga
this engineering firmMisanvered iz that ) Y
speed zones where it drops from 50 to 40 and then to
30 as you come in from Route 7 scuth down by the
Greenberg Reserve up to around the former village
line or what we& know as the Park Lawn entrance.
There's a 40 mile per hour speed zone there. There
is also a 40 mile per hour speed zons ag you come
into town from the east. It -- it starts arcund at
the present time Barney Road and terminates just --
just betore Kelly Fue_s. Feor whatever reason those
-- those cpeed zonec were never added to the
Bemaiagton traffic erdinance Section 10-1903 and the
engineers caught that and suggeated that we should
adopt those zones so they can be properly aiqned and
atherwise, they would not sign them. So we're here
tonight agking you te adopt the two zones as
described. They are each four tenths of a mile
long. They expand that 40 mile per hour apeed limit
slightly to the east and teo che scuth. But we did
that in order to find some appropriate markers go
that we can easily descride where they start and
where they atop and I would look for a moticn to

adopt this parrcicular ordinance amendment, circulace

womr szn-ssss DWAEGELL wciivencon
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ahead without you.
MR CARROLT.- Thar's nkay

MR. CAMPBELL: All right. Liquor
licenses?

MR. HURD: VYes, [ have to be circulated.
These are all renewals. One first class license for
Sodexo Vermont, two and then one, twe, three, four,
five, second class renewals, Apple Barn, two Jolly
eatablishments. That & not our Jolly but the Jolly
Company. The Beverage Den and North Bennington
variety. And these I just need to circulate so that
you can sign. No mot_on necessary.

MR. CAMPBELL: Okay. Do you have a
Manager's report you'd like to share with us Stuarr?

MR. HURD: Yes, [ do. 1 juat have one
action item this even.ng. And then a special note
that T want to anncunce. We have been working with
Shires Housing about a development that they are
attempting to bring to fruitien in the Town of
Shaftesbury, just over their line from WNorth
Bennington Village., They are seeking from us
municipal sewer to gerve that particular
development. Owver the last, I would say probably
decade or sc, I've been having a number of

cenversations with the Town of Shaftesbury and
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this for signaturs and these take effect within 60
daya which ahanld Fhen he just in time far the starb
¢f construction.

MRE. CAMPBELL: All right. Anybody have a
motion on this?

MS. CONNER: I move that we accept the --
MR. THURBE: Already established speed
limits in those zones.

MS. CONNER:

| EF

™R . THURBER:

Yeah,
ank you.
It's just a piece of paper,
right?
So we have a

HMR. CAMPBELL: All Tight.

moticn te asceph the prepesal. Do I hear a second?
HMR. THURBER: Second.

ME. CAMPBELL: All rigqht. Any discussion?

Any concerns? Seems like a good idea. All in
favor?

MR, CARROLL: I‘m going to abstaln because
T wasn't here to heavr everything.

MR, CAMPBELL: Okay.
MR, THURBER: If you got a speeding cicket
in a certain area in Bepnington -- I'm just kidding.
I den't want to snatch it, Rancy.

MRE. CAMPBELL: Sorry Jim, we just forged

tovar seossne DAEGELL (o iincon
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various representatives about how we might bring
minicipal sawar inra Shafraabiry ra asrve
Shaftesbury. And while our treacment plant might
have capacity, there are some iszues associated with
that. And most of them go to how do you shut the
gewer off, if they don't pay? With the village of
North Benninaton, «we have an agreement that should
scmebody not be paying appropriately, the village of
North Benningteon will allow us to actually dig into
the road and stop service to that home. Because we
don't have a gimilar agreement with Shaftesbury at
the present time, I'm wsing thiz as a model that
I've talked with a number of their different
repregentatives. Shires has agreed, thrcough &
memorandum of understanding. that it will buila the
gsewer line all the way to the village line and
maintain it. It will allew for installation of a
stop device or a cloger device in the line should
they not pay. 5o there will be no need to dig up
the gervice line to turm it off. And they have
agreed to prepay On an annual basis gewer gervice
for thease units. And that would be based an the
estimated usage as first established. And at the
end of the year, we would true up. So that if in

fact they had overpaid based on the usage, it will
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ba matered, we would raturn fundes to them. If thay
hadn't paid enangh, then they would agree to pay
promptly any overage, And I'm looking for you folka
to authorize me to sign that memorandum of
understanding with the Shires Housing which will
allow them to then proceed at least to try to get
the additional permits necessary to move this
development forward.

MS. JENKINS: Wow, (Inaudible.}
MR. THURBER: Do you need a decision on
this tonight?

MR. HURD: It you would like to wait a
wouple of weeks, that'c fime. I‘m good with that.
MR. CAMPEBELL: It's hard t¢ with that
ahort description, it's hard to imagine why we
wouldn't do this. But I alse don't feel like I have
a great deal of depth on this.

MR, THURBER: I mean L don't want to take
all the time but I have some questiong bur I can
talk to him offline about it. T just want more
information. That'as all.
MR, CAMPBELL: All right.
MR. THURBER: ['m not trying te be tough.

I just.

‘ | M. MEO: WO, thac's okay.

womr szn-ssss DWAEGELL wciivencon
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MAR. HURD: True up. Well it means that
you =« you rake a lank ar trhe paymant received atr

the beginning of che year. If ic's -- if it was

axcessive, you return funds te the customer. If it
wasn't encugh, then the customer agrees to pay you
the difference.
MS. JENKINS: L'm just -- I mean I'm --

I'ma bit curious about your questions because from
my reading of this, it seems like a wenderful

arrangement. Very -- I mean they'ze -- they're
paying uvp front. They're entering into an MOU with

ug. &and it'g specific to their project.

MA. HUAD: That's correct.
Ms. JENKINS: S0 I -- so L don't know if
you're if you're

MAR. THURBER: I'm Jjust wondering on -- I

mean T can again I don't wasrte time. I'm curious on
location. I'm curious on a couple other things too.
I just I'd just like to take an extra little bit.
MR. HURD: VYeah.
MR. THURBER: That's all.
M5. JEMKINS: [ mean I'm just -- I mean I
don't know anymore. I'm just thinking that it could
be intereacing. It could be useful for everyone to

hear.
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MR. THURBER: I'm really juat -- well I'd
Tike to know more

HE. CAMPBELL: There'= no rush on this.
Stuart?

MR. HURD: Ho.

MR. CAMPEELL: OQkay.
HR. HURD: We're just at the point where
Shires has finally agreed that they'd like to start
moving forward. The project had been on hold for a
short time.

MR. THURBER: Just one example is, you
know, are there other where in Bhattsbury kind ot
what other individuals might want to be included.
Jugt kind of things like that whare.

MR. HURD: Well yeah. In this particular
case just to answer that question quickly, this
wauld be a standalone praject. The line would he
wholly within their property. It wouldn't be in
public rights of way. It would leave the North

Bennington system which we operate into their

property and run for a distance to eperve the housing
unitg. And it would pbe all theirs, essentially a
service main for the entire development.
WR. THURBER: Okay.
MR. CARRROLL: What doss Ttrue up mean?
NAEGELL
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MA. HURD: What? Locatioen. I should have

arrually artached a map Thera ir a plan layenr and
design that in order to move thias evening forward,
perhaps -- I'll provide a map for the next meeting.
You guys will all get it shead of time and that'll
give you a much better idea.

MR. CAMPBELL: We can have a -- let's have
another conversation and we can ask about how the
fees were established or whatever else that, you
know, whatever we want to ask at that point. We'll
make it an agenda itenm,

MR. HURD: That would be fine.

HA. CAMFBELL: So okay and ac long ac
there's no rush.

MS. CONNER: Full disclosure, I'm on the
board of Shires and we have a meelLing tomorrow
night, so if anyone has any gquestions you want me to
bring back to Shires, let me know.

MR. CAMPBELL: I would not send hack a
suspicious report.

MS., CONNER: Neo, no, no, HNot ar all,

MRE. CAMPBELL: I'm like Carson. I just

would like to get a little more information. It'a
the kind o¢f long-term commitment we get inte you

know and it'd be nice to know we're doing the right
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thing &o.

M&  COONNRR-  And Qtephanie wenld he happy
MR. CARMPBELL: I do trust our staff's
recommendation on this but I think, you know, I feel
like Carson, ['d just like a few more details before
I vote on it.

MS. CONMER: This -- this is -- this
project is net all chat new to Shirea. It's just
not moving forward pr.marily because of this reason
s0.

MA. CAMPBELL: [ see.
MR. GORDOMN: I5 thic comething we cculd
add to sur spesial meetiay next week if we nceded to
act on it seoner? Or juat walt Eill the next
acheduled meeting?

MR. HURD: I think -- I think it would be
better to do it at a reqular buginess meeting.

MR, CAMPBELL: Okay:
MS. CONNER: Tf you'd like Stephanie to
come just, all you have to do i2 invite her and
ghe'll come.

M, HUEJ:y And then just a quick
announcement . We have an applicant for the Housing

huthoritcy Board. Thnils individual must be a person

womr szn-ssss DWAEGELL wcivencon
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the award coms and we be forced to step inte that
1ocarion, rhay wniild come ro us ar rhe second
meeting in Pebruary and make a full pregentation as
to the -- what the housing iz and what it's going to
cover and how it's going to be done sc. EBut I
wanted to put that out there.

Okay. Thank you.

MAR. HURD: And that's all I have,

MR. CARMPBELL:

MS. JEMKINS:
Ckay. OQther business? Who

wants to start., Jeamne, how are you feeling abpout
other business?

M&. COMMER: Pretty blank.
MA. CAMPBELL: Fretty blank You don't have
to drum anything up. Carscn?
MR. THURBER: MNa.
MR. CARROLL: I just want to make one
thing clear to the general public with respect to
the salt shed and Stu issue that I wish I had said
earlier. In that -- that is -- this iz a personnel
igsue whirch prohibits us frem diseussing it in
public and thal nseds to be made clear, It's not --
I think it may even be illegal to discuss it in
public what we discussed in executive session. It's
not that we're deliberately being aecretive or

keeping it from anybody. Those are the rules,

(eQDr b28-5338 g,:&‘,!::“(,;;hh-&k!

MaRGELILSACOM

Filed 02/18/26, 4,298, 89,9048 us s sorm

12
13
14
15
16
17
18
13
2¢
21
2z
23
24
25

12
13
14
15
16
17
18
19
a4
21
22
23

-
£

25

BOARD MEETING
155745

January 22, 2018

who ie a resident er a bhensficiary of Houalng

Antherity Servicea He s And my muestion rooyon
folka is do you want to conduct an iaterview with

this individual prior to considering his

appointment?

MS., JENKINS: I would. We've done it for
everyone else.

HMS. CONNER: Yeah. [ feel like we need to

be consistent.

MR. HURD: Okay. We'll try to set that up
probably perhaps just before the next business
meeting.

M&. CONNER: Ohay.
ME. CAMDEELL: That'd ke great.

MR. HURD: Mnd then one laat point. Juat &
-- the Putnam block as or the Bennington
redevelopment Group, has asked the Town to step in
as a -- 1n a temporary pagition as the grantee In a
Verment Housing Conservation Board funding
application. Tt appeara that our acting as grantee
will be extremely temporary. They -- they are
making arrangements to find -- find ancther
501 () (3] teo act. Bubt I wanted you to know that I
did commit the Town to do that in case they couldn't
gnould

find anyone. And should we step incto thart,

tovar seossne DAEGELL (o vincon
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Thanks.
MR CRMPRRELL: Jesannia®
M$. JENKINS: Hothing.
MR. CAMPBELL: Chad?
MR. GORDON: MNothing.

WME. CAMPBELL: No? I -- I would invite
the Board offline to give me comments on if you feel
like we're on the wrong track with citizena!
comment, I'd be open to hearing it. My opinicn on
satigens' comment is 1t's a time for people to come
and for ue ta listen. I know that was scratchy and
difficult tonight and I apoleogize if anyone felt
uncomfortable with that. But I feel quite strongly
thart citizens' comment really is a time for us Lo
liaten and not for us to debate. So that'a my
that's where I am. But I invite other opinicns from

you offline. Ckay. So if anyone would like ro --
we need to have an executive session on a legal
matter. Could I have a motion to go into an
executive seszion for a legal matter?

MR, CARROLL: S¢ moved,

MR. CRMPBELL: We have a firat. And a

second?
HWR. THURBER: Comment.

MR. CAMPBELL: Are you seconding or are

NARGELL
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you.
MR. THURBER: T'll gecond and then --
MR. CAMPBELL: Yeah.
MR. THURBER: So we have some individuals

here that are still wanting to £ind cut kind of what

comea cut of this. Are we going to make a kind of a

comment after to give them some rest assurance?

MR. HURD: Come back tc staff --

MR. CAMPBELL: Here's what I'd like to do.

If this -~ if this works for --

MR. THURBER: That's the least we can do.

MR. CAMPBELL: -- if cthis works for the,

you know, foclks that are kind of concerned about
what happens tonight. I'd like to go into executive

session. Well, first of all I'd like to get scme

chairs out in
stand.
MR.

the hallway eo paople don't have to

HURD: We've made arrangements to take

them down to the conference room.

MR.
MR.
MR.
place to eit,
Thanks.
alc,

We'll go into executive session,

CRMPEELL: Okay.
HURD: On the second floor.
CAMPBELL: Okay. &ll right.

Got that -- got that feedback, Laura.

So a

Sc there's a comfortable place for them to

We conslder
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they don't --
MR,

pretty quick reader.

CRMPEELL: TIt' peven pages. I'm a

We'll try to get back to --

we'll send Dan ocur in you know 15-20 minutes --
JENKINS: -- for sandwiches.

MR. CAMPBELL: Okay.
{WHBREUPON, the Board adjourned for an

MS.
Thank you everybody.

executive session.)
{WHEREUPON, the Board returned from
axecutive sessicn at 8:28 p.m.)
MR, CAMPBELL: Okay. All right. We are
coming back intc session at 8:30 -- 8:28, having
been in executive session to discuss a legal matter.
And the legal matter that we discussed was the

Bennington Town Plan Amendment. Do I have any

motions?

MR. CARROLL: I'd like to make a motion
that we adopt the amendment to the Town Plan as
written.

MR. CRMPBELL: Anycne second that?

MR. THURBER: Second.

MR. CAMPBELL: Any discuesion? All in
favor? Okay.

ALL BOARD MEMBERS: Aye.

MR, CAMPBELL: Okay. It's unanimous. We
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this -- what wa've gotten from our lawyer, I
haven't even locked at it yet. But if we think it’as
gomething we can move on quickly, we should. If it's
not sowmething we can move on quickly, we should --
we should come cut of executive mession and plan a
longer seesion to go through it, would be my
opinion. So I do feel like we owe 1t to somewhat to
the pecple that will be waiting not to leave them
gitting down in the hallway for a long time.

MS., JENKINS: May I. Chad had a great
suggestion.

MR. GORDON: I just thought to not
inconvenience the audience, would it be esasier for

us to go to the conference rcom and then come back?

MR.
open?

MR.

MR.

they can stay

So Dan.
DAN

CAMPBELL: Is the conference room

HURD:
GORDON «

It 1s.

So they don't have to move,
here and wait for us tc come back.
CAMPBELL:
JENKINS:

We can do that,
That might be easier.
All right.

CAMPBELL: We can do that.

MONKS: Just thinking about these

folks, maybe we can s&t up actual time limite and

1600} B26-3335 N”'AE GhEmIi'.\{ NALCELLSALO
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A

have ad

the d t.

And I would now nﬂ_.fag

P

MR.

a moticn to close this mesting and go home.

CARROLL: So moved.

MR. CAMPBELL: All right.

i MR. THURBER: Second.
CAMPBELL: All in favor?
ALL Aye.

MR. CAMPBELL: Gcod night.

(WHEREUPON, the Board Meeting

MR.
BOARD MEMBERS :

concluded. )

(800) 128-3338 mﬁgﬂrﬂﬂl& NALGELIVSACOM
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thereof.

CEBRTIFICATE

I, Pamela Rosse Neil, do hereby certify that
the proceeding named herein was professionally
transcribed on the date set forth in the certificate
herein; that I tranacribed all testimony adduced and
other coral proceedings had in the foregoing matter;
and that the foregoing transcript pages constitute a
full, true, and correct record of such testimony

adduced and oral proceeding had and of the whole

IN WITNESS HEBREOF, I have hereunto set my hand
thie 19¢ch day of November, 2024.

Pisnela Ross Neid

Pamela Ross Neil
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$110,000 86:5,7
$128,000 35:2
$133,000 35:16
$16,000 47:6
$250,000 31:11

$340,000 78:2
80:19,20 84:14,
18885

$4,000 47:8

$40,000 357
arar

$42,000 80:18
$480,000 86:4
$7.000 25:15
$8,500 55:6

1

18 231

16 24:6 223
35:1678.2

10-1303 96:14
103,000 52:11
11 4749110
13th 73:21
14th 74:2%

18 22:8 32:1,28
51:15

1520 110:4
15th 74:6
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BENNINGTON FIRE FACILITY
| 130 RIVER STREET
BENNINGTON, VERMONT 05201

JANUARY 8, 2018
MINUTES

SELECT BOARD MEMBERS PRESENT: Thomas Jacobs-Chair; Donald Campbell-Vice Chair; Jim Carroll; Carson
Thurber; Jeannie Jenkins; Chad Gordon and Jeanne Conner,

SELECT BOARD MEMBERS ABSENT: None.

ALSO PRESENT: Stuart Hurd-Town Manager; Dan Monks-Zoning Administrator and Assistant Town Manager;
Jim Sullivan-BCRC; Lynn Green-Grow Bennington Initiative; Peter Lawrence; Laura Block; Dianna Leazer; Bob
Cabelia; Joe Schoenig; Joey Kulkin; Sam Restino; Robert Ebert; Daniel Malmborg; 20 citizens; CAT-TV; Jim
Therrien-Bennington Banner and Nancy H. Lively-Secretary.

At 6:00 pm, Chair Thomas Jacobs called the meeting to order.
1. PLEDGE OF ALLEGIANCE
Recited by all present.
2. CONSENT AGENDA
A. MINUTES OF DECEMBER 19, 2017 AND DECEMBER 27, 2017
B. WARRANTS

Donald Campbell moved and Jim Carroil seconded to approve the Consent Agenda as submitted. The
motion carried unanimously.

3. PUBLIC HEARING, BENNINGTON TOWN PLAN AMENDMENT, ENERGY ELEMENT

Mr. Monks explained that the Bennington Town Plan Energy Element, approved by the Planning
Commission on November 6, 2017 was in response to Act 174. The town’s goals are:

¢ Reducing our dependence on non-renewable and imported energy sources;

¢ Promoting energy conservation and efficiency in residential, commercial, and industrial
structures and operations;

¢ Reducing energy consumption in all taxpayer funded buildings and operations; and

¢ Developing sustainable, local renewable energy resources.

These goals are consistent with Vermont’s energy goals and policies, including:

Obtaining 90% of energy for all uses from renewable sources by 2050;

Reducing greenhouse gas emissions to 50% below 1990 levels by 2028 and 75% by 2050;
Relying on in-state renewable energy sources to supply 25% of energy use by 2025,
Improving the energy efficiency of 25% of homes by 2020;
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transformation.

The first section of the Plan consists of statistics in all areas - residential, municipal, commercial and
“~dustrial - while the second section offers suggestions on renewable resources to achieve our goals, such as
~iomass, hydro and solar. “This Is a comprehensive energy plan.”

Mr. Sullivan added that the BCRC had developed a regional energy plan that was determined by the
State to be compliant with the Act 174 standards which allows them to approach individual towns.
Bennington was the first town to submit a Town Plan Amendment to the BCRC for approval, however, other
towns in the region, as well as, throughout the State will be doing so in the future, It is important to
remember that this is part of the Town Plan and not a stand-alone document,

Board questions/comments:

Ms. Conner: The table on Page 10 doesn’t include the recent installation of new windows, and Mr,
Sullivan agreed. The text, however, does indicate the savings from those upgrades.

Mr. Carroll: There has been a substantial decrease in propane use at the Recreation Center and will this
follow in other facilities, and Mr. Hurd answered that the focus had been the Rec Center and the Waste Water
Treatment facility because they were the highest energy users but energy improvements have also been done
at the Senior Center with insulation and window upgrades as much as is allowed in our historic buildings.

Mr. Carroll: Reiterated his request to get cost numbers on geothermal for some of our buildings. Mr.
Sullivan stated that the capital cost of geothermal is very high and is most competitive on new construction
and well insulated buildings.

_' Mr. Campbell: Stated the Board had received a letter today from Thomas M. Melone, President and
Senior General Counsel for Allco Renewable Energy Limited that criticizes many aspects of the proposed
energy amendment with one comment being that “the energy amendment and siting map are a product of
unconstitutional discrimination”. Mr. Campbell asked for an explanation of their process and Mr. Monks
noted that the State had identified the following environmental constraints that are not even able to be
considered:

¢ Class 1 and 2 wetlands, vernal pools, and hydric sails;

* Mapped river corridors and FEMA-defined floodways;

e Natural communities and rare, threatened, and endangered species;
¢ Federal wilderness areas;

e  “Primary” and “Statewide” significant agricultural soils;

¢ FEMA-defined special flood hazard areas;

e Lands protected for conservation purposes;

e Deer wintering areas; and

o State-identified high priority “Conservation Design Forest Blocks”.

In addition, we then applied our local criteria, such as, to protect historical areas and not visually appealing
areas that brought us to 348 acres of preferred sites.
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applied to properties and Bennington would be required to contribute 25 megawatts of generated capacity to
the region by 2050. The total capacity in the Plan exceeds 100 megawatts.

The letter from Allco will be made available to the public within the next two weeks.

Ms. Jenkins: Thanked everyone for their work and is pleased that Bennington is the first with an Energy
Plan.

Mr. Gordon: Thanked everyone for the report.

Mr. Jacobs: Noted that a significant number of the sites are in industrial zones and asked what
percentage that is. Mr. Monks agreed that it was a substantial number but did not know the exact number.

Mr. Jacobs: Is 40% of the preferred sites controlled by the Town, and Mr. Monks answered that one of
the sites is the landfill with substantial acreage but thought the 40% included public and state owned lands, as
well.

Public questions/comments;
Laura Block: Supports the Plan and encouraged the Board to adopt it. (Applause from the public.)
Dianna Leazer: Thanked everyone for their work on the project.

Bob Cabelia: Stated that he has a solar farm on his 4 acres of steep property which wouid normally
take up 5 acres. He also has other steep property that he feeis should be considered for solar panels,
Apparently it has not been considered because he is located in a “rural conservation” area, but the property
he is offering is not able to be farmed and is not visible. Mr, Monks noted that the Planning Commission
_jietermined that rural conservation areas were not preferred sites for large scale solar but the Boeard may
reverse that if they wish,

Joe Schoenig: Feels that we could maximize the productivity of the solar panels if they were placed at a
steeper angle, and Mr. Sullivan agreed that this was a good point but was not addressed, per se, within the
Plan.

At 6:47 pm, the Public Hearing, Bennington Town Plan Amendment, Energy Element was closed.

Mr. Hurd read a statement to the Board and community concerning the construction of the salt shed
this fall. He apologized to everyone for his decision to go forward with this construction prior to receiving the
wetland’s permit to do so. The building is entirely on what was a paved parking lot and no wetlands were to
be disturbed. Conversations with the wetlands division began in May 2017 and in September 2017 we were
concerned with the lengthy permit process and beiieved that it would be coming imminently. We had
competitive bids for the work and contractors were making purchases. We had a tight timeline to complete
the project hoping to use it this winter, and had we postponed the project, we would have lost the savings of
$60,000-575,000 on the bids that we had. The building actually provides an additional buffer to the wetlands,
No salt or sand will be put in the shed until all conditions of the recently issued permit have been satisfied.
The wetlands permit was issued on January 3, 2018,
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taking place. “Dice were rolled that shouldn’t have been rolled” and we should have waited until we had
permits in hand. The Board will be addressing this issue with Mr. Hurd in Executive Session.

Mr. Carroll asked why Mr, Hurd didn’t go to the Governor, and Mr. Hurd answered that he will stand
by his statement.

4. CITIZENS COMMENTS

Joey Kutkin congratulated Mr. Campbell and Mr, Carroll for running for re-election and asked about the
budget and TIF bond. Mr. Jacobs answered that the Board is still having budget meetings and it is premature
to discuss either at this time. Mr. Campbell added that it isn’t appropriate to campaign during Citizens
Comments.

Sam Restino asked if a sidewalk could be built between Molly Stark and Applegate, and Mr. Monks
answered that all of the paperwork is in process to go from Molly Stark to Applegate and Willow Brook with
the hope for completion to be in time for the next school year.

Mr. Restino also encouraged everyone to adopt a fire hydrant to keep them clear of snow and visible
for the fire department.

5. GROW BENNINGTON INITIATIVE

Ms. Green shared the following highlights on the Grow Bennington initiative:

¢ Everyone benefits and can contribute to a thriving Downtown.
* The Internet and Amazon.com have presented different challenges to downtowns everywhere.

¢ We need to attract visitors and millennials and provide a place to walk with our families.

¢ The Initiative began about a year ago with ideas from business owners that were together for a
different reason.

e Research has shown that out of 20,000 cities and towns in the country, all but 1,000 have
populations under 40,000.

» We have started with the following changes:

» Create a Sense of Arrival with pole banners,

» Increase our footprint with gas lamps over time,

» Put winter string lighting on 30-35 trees downtown and up lighting in the summer. We
already have some of the winter lights because Home Depot arranged for the purchase
and Enterprise volunteered to drive to Philadelphia to get them.

A presence of perpendicular signs on as many buildings as possible with work to be

done to be sure they conform to our sign ordnances.

Extend building thresholds and streetscapes with artful displays and fagade planters.

Improving and expanding our wayfinding signs and shop window placards.

Build a small downtown playground.

All ideas are welcome,

¢ Our fundraising goal is $101,000 and the Downtown Alliance is our fiduciary agent so we are a
501c3. There is a page on the Downtown Alliance website and donations can be made online.

Y
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services. As of today, we’re already at $25,000,
Mr. Jacobs noted Ms. Green’s enthusiasm and will keep that in mind during budget discussions.

Mr. Gordon offered the volunteer help of the football players and his January Select Board check of

~$100 as a donation with the challenge to the community that, if we have $1,000 of donations by the end of
January, he would also donate his February check,

Ms. Conner will up the challenge and donate her January and February Board checks, as well.

6. CHARTER COMMITTEE REPORT DISCUSSION - SECTION 1. POWERS OF THE TOWN, SECTION 2, OFFICERS,
SECTION 3. SELECT BOARD

Mr. Jacobs explained the Bylaw change process in that the Charter Review Committee has presented

their change recommendations to the Select Board; the Select Board will review those changes and tweak or
suggest other changes and decide what is to be presented to the voters for their vote; and what is accepted by
the voters then goes to the Legislature for their approval.

v

The Preamble - recommendation to add “and to improve the operation of Town government” because
this was specifically mentioned as the charge of the Committee in the §306. Charter Review
Committee.

Subchapter i - Section 102 - Additional Town Power - was combined with Section 302. Additional
Powers of the Select Board. This recommendation was approved by the Committee’s Charter Counsel,
Jim Barlow.

Subchapter | - Section 104(b} - Recall - remove the requirement of “within 15 calendar days of its issue”
because it was an unclear deadline.

Subchapter 2 - Section 202(a} - Appointive Officers - remove the requirement of a Constable because
we haven’t had a Constable in years and the State now requires that a Constable be certified as a law
enforcement officer, and we have a Police Department so certified.

Subchapter 3 - Section 302(2) - Additional powers of the Select Board to adopt ordinances -
recommendation to incorporate the waste removal powers enumerated in Section 102 and the
statutory definition of “solid waste” to clarify the power of the town.

Subchapter 3 - Section 302(5} - Additional powers of the Select Board to adopt ordinances -
recommendation that powers enumerated in Section 102 relating to construction be incorporated into
Section 302 and that limitations on this power not be limited to mere hazard or danger,

Subchapter 3 - Section 302(9) - Additional powers of the Select Board to adopt ordinances -
recommendation that the Select Board have the power to regulate intrusive technologies, including
drones that may intrude upon the interests of its citizens to provide the right balance between
recreational interests, commercial opportunity, law enforcement and the protection of fundamental
rights of citizens.

Subchapter 3 Section 303(1) Further powers of the Select Board - looking to the future, when there may
be a need to pay certain members of the fire department, the Committee wanted to write language
into the Charter that would allow the Select Board to pay volunteers, if necessary, and at the same
time keep the autonomy of the Fire Department, Mr. Ebert added that it has been his experience that
volunteer fire departments may reach the point when they need to pay people such as drivers to be at
the station 24/7. This language is the result of multiple meetings between the Committee and the Fire
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and Fire Department the tool to come to the table if change is needed.
v" Subchapter 3 - Section 304(a) - Organization of Select Board - recommendation to designate the Chair

of the Select Board as the head of Town government for ceremonial purposes as is done in a number of
j Vermont towns. The intent is to set the expectation that the Chair will provide leadership and vision

for the town. The Committee had much discussion on the Strong Mayor, Weak {ceremonial} Mayor,

and Town Manager/Select Board forms of government. No one was in favor of the Strong Mayor so

we tried to adapt the public comments of more leadership and vision to our existing Town

Manager/Select Board form of government. The accountability of the Town Manager to the Select

Board is much better representation that assuming the person that is elected Mayor is qualified for the

job, or that the Town even has a stable of people that are.

There was discussion that “(a) The chair shall be the head of Town government for all ceremonial
purposes.” put too much responsibility on the Chair, whereas, it doesn’t say that the Chair has to attend all
events, As “the head of Town government” he/she could designate another Board member to actually attend
some events,

v’ Subchapter 3 - Section 304(g) - Organization of Select Board - recommendation that the Select Board
create “Select Board Rules of Procedure and Conduct” and review annually.

v" Subchapter 3 - Section 304(h) - Organizatian of Select Board - recommendation that a Select Board
member who is absent from four consecutive warned Select Board meetings or 50% or more of
warned Select Board meetings in any 6-month period be removed from the Select Board. It isin the
best interest of the Town that all Select Board members be present, and this leaves it objective to the
Board that needs to enforce this Section. it is in the State statute that, if you phone in or skype, you
are considered present at a meeting.

The Charter Review Committee Report is on the Town’s website and Committee Co-Chairs Sean-Marie
Oller and Robert Plunkett will be taped on CAT-TV on Wednesday, January 10, 2018, to go over the report and
explain the decision process for the changes.

7. MANAGER’S REPORT

The 2018 Certificate of Highway Mileage was circulated for signatures, No additional mileage was
added for this year.

Mr. Hurd explained that when there is a petition that could change the Charter, such as the Mayor
Form of Government petition, there needs to be two public hearings. The first one cannot be closer than 30
days before the vote, and the second one, must be within 10 days of the first one. Rob Woolmington has
drafted the notice for the public hearings for the Board’s signatures.

Donald Campbell moved and Jeannie Jenkins seconded to hold Public Hearings for the Mayor Form of
Government Petition on January 29, 2018 at 6:00pm and February 5, 2018 at 6:00pm, respectively. The
motion carried unanimously.

8. OTHER BUSINESS

Ms. Conner asked if the Board needed to take any action on the Bennington Housing Authority issue,
nd Mr. Hurd said not at this time.
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A. PERSONNEL

) At 8:43 pm, Donald Campbell moved and Carson Thurber seconded finding that an Executive Session
be held on Personnel as premature public knowledge would place a person involved in the subject matter at
a substantial disadvantage. The motion carried unanimously.

Respectfully submitted,
Nancy H. Lively

Secretary
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BENNINGTON SELECT BOARD
BENNINGTON FIRE FACILITY
130 RIVER STREET
BENNINGTON, VERMONT 05201
JANUARY 22, 2018

MINUTES

SELECT BOARD MEMBERS PRESENT: Donald Campbeli-Vice Chair; Jim Carroll; Carson Thurber; Jeannie Jenkins;
Chad Gordon and Jeanne Conner.

SELECT BOARD MEMBERS ABSENT: Thomas Jacobs,

ALSO PRESENT: Stuart Hurd-Town Manager; Dan Monks-Zoning Administrator and Assistant Town Manager;
Zirwat Chowdhury-Community Development Director; Representative Mary Morrissey; Jason Dolmetsch-MSK
Engineering and Design President; Ludy Biddle-NeighborhoodWorks Executive Director; Gregg Over-
NeighborhoodWorks Project Manager; Laura Block; Joey Kulkin; William Stewart; Steve Smith; 18 citizens;
CAT-TV; Jlim Therrien-Bennington Banner and Nancy H. Lively-Secretary,

At 6:00 pm, Vice Chair Donald Campbell called the meeting to order.
1. PLEDGE OF ALLEGIANCE

Recited by all present.

Jeanne Conner moved and Carson Thurber seconded to move Agenda 5, Public Hearing, Bennington
Town Pian Amendment, Energy Element Continued to be the first agenda item. The motion carried

unanimously,

5. PUBLIC HEARING, BENNINGTON TOWN PLAN AMENDMENT, ENERGY ELEMENT CONTINUED

Mr. Campbell noted that the Hearing was warned for 6:40pm and should anyone want to speak at that
time they will be allowed to.

Mr. Monks explained that this is the second of two required Hearings. After the Hearing is closed, the
Board can choose to adopt it as is, reject it, make changes to it and have two more Hearings, send it back to
the Planning Commission for their opinion followed by two more Hearings, or do nothing at this time, as long
as, something is done within a year. '

Mr. Campbell stated that the Board had just received a 7-page letter from the Town'’s legal counsel in
response to the letter from Allco Renewable Energy Limited dated January 8, 2018. This will be reviewed in
Executive Session with a decision on the Board’s action on the Energy Amendment following that review.

At 6:07pm, Jeanne Conner moved and Chad Gordon seconded to close the Public Hearing. The
motion carrfed unanimously.

2. CONSENT AGENDA
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A. MINUTES OF JANUARY 2, 2018; JANUARY 6, 2018; JANUARY 8, 2018
B. WARRANTS
In the Minutes of January 8, 2018, change “Cabelia” to “Kobelia” on Page 1 and Page 3.

Jeannie Jenkins moved and Jim Carroll seconded to approve the Consent Agenda as amended with
the spelling change as indicated. The motion carried unanimously.

3. NEIGHBORWORKS GRANT PRESENTATION

Jim Carroll moved and Carson Thurber seconded to table the NeighborWorks Grant Presentation until
fater in the meeting. The motion carried unanimously.

4, LEAD REDUCTION GRANT PRESENTATION
Jason Dolmetsch shared the following information on the Lead Reduction Grant:

» Lead can be present in several locations - service line made of lead pipe; service line containing
a lead “gooseneck” or “pigtail” or other fitting; or copper pipes with solder containing lead,

e This grant is for the purpose of determining where there are lead service lines in Bennington.

¢ There are 28 known sites that either the Town or the customer has a lead service line, and
there are 960 where the service line material is not known,

¢ There could ultimately be as many as 1,900 service lines that are completely or partially lead.

» The goal of the grant is to collect curbsides and service lines inside the area where lead service
lines may be present, develop protacol where the unit material type is not known; and to
develop a lead replacement program with funding strategies.

* Aletter has been drafted to reach out to the customers that may be part of the 1,900 units and
volunteers are encouraged to come forward.

¢ The overall project runs until the end of August 2018 with sampling and testing to be
completed by March 31, 2018,

¢ EPA protocol with an anatyzer enables the determination of the presence of iead within
minutes.

¢ The Town currently does corrosion controf which greatly reduces the amount of lead in the
system and is consistently below the EPA “action level”.

It was the consensus of the Board to support the Lead Reduction Strategies Grant work done by MSK
Engineering and Design.

3. NEIGHBORWORKS GRANT PRESENTATION

Ludy Biddie, Executive Director, and Gregg Over, Project Manager, of NeighborWorks are requesting an
amendment to the 2016 VCDP grant for 15 more rental units in Bennington, or an additional $105,000 to
incentify landiords to do more units. They shared the following presentation with the Board:
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There is enough money left from the original grant of $250,000 to pay staff so the $105,000 request is
strictly for landiord incentives.

The original grant has also enabled the establishment of a Bennington satellite office with more
presence in town instead of only working out of West Rutland.

Two courses, We Can Fix it for women, and the Everyday Chef for how to cook with what cooking
mechanism you have, are now being offered in Bennington. :

Work is currently being done on three buildings - 272/274 Union Street with an investment of
$128,000 to go from two units to four and is 35% complete; 322/324 Gage Street with an investment
of over $40,000 for three units and is 25% complete; and 343 Safford Street with an investment of
$15S,000 to renovate three units, for a total of 10 units.

The $105,000 request would be 15 grants of $7,000 each to inspire and empower more landiords to
rehab and create 12-15 additional rental units with five year covenants, which will remain affordable to
low income househoids in Bennington for up to five years.

Board comments/questions:

Mr. Gordon: What does someone have to do to be eligible to apply for the grants, and Mr. Over
answered to adhere to the covenants of the grant, such as, renting 51% of the units to individuals who
are 80% or below the average median income {AMI), rent within the HUD guidelines, and make health,
safety and efficiencies for the units

Ms, Jenkins: How do you outreach to the landlords, and Ms, Biddle stated through Kris Callaert, the
website and Facebook. Ms. Jenkins added that there needs to be improvement in the outreach
process going farward.

Mr. Carroll: Added that a list of landlords can be found at the Assessor’s Office.

Ms. Jenkins: How do you explain the Jow completion rates (35% and 25%)}, and Mr. Over noted that the
lending office has had some of its own inefficiencies with the other holdup being the receipt of the
necessary paperwork from the landlords, themselves.

Ms. Jenkins: What is the availability of certified energy auditors, and Ms. Biddle stated that they have
three building performance institute {(BPI) certified on staff in West Rutland with any work that needs
to be done given to focal contractors.

Mr, Thurber; Understanding it is a pilot project, some individuals have indicated that it is an extremely
slow process to get the money, and Ms, Biddle explained that there are many “hoops to jump through”
because these are federal doliars.

Mr. Thurber: Most of the landiords that participated in the first year were large, successful landlords
and would think that the small, struggling {andiords would be more for what these funds are for. Mr.

- Over stated that they hope to bring more on board with this project. Mr. Thurber added that the first

year has been a learning experience, and given the expense of rehabilitating these units for low income
housing rents, is very difficult for the smal! fandlords and these funds would be a great help to them.
Ms. Conner: Is concerned that all of the eligible landiords were not made aware of the funds and
encouraged NeighborWorks to do a better job of informing the smaller landlords of what is available.
Also, is there a deadline for compietion, and Mr. Over answered 6 months with extensions for certain
criteria. NeighborWorks receives all of the grant funds and distributes them to the landlords. The
landlords are aiso personally responsible for any overages that may occur.

Mr. Campbeil: Is the Town giving up anything by supporting this grant, and Mr, Over said that it is his

. understanding that one VCDP grant does not overlap with another. Ms. Chowdhury added that we are

3
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responsible for reporting the outcomes of the grants to VCDP and she would need to know how to
obtain this information from NeighborWorks. Ms. Chowdhury will look at the Memorandum of
Understanding {MOU) that the Town has with NeighborWorks and review the performance standards.

Carson Thurber moved and Chad Gordon seconded to send a Letter of Support for the Vermont
Cammunity'Deveiopment Pragram (VCDP) Implementation Grant 55-2015 amendment application in the
amount of $105,000 with NeighborWorks of Western Vermont (NWWVT) to act as the sub-grantee. The
motion carried unanimously.

At 7:10pm, Jeanne Conner moved and Jim Carroll seconded to re-open the Public Hearing,
Bennington Town Plan Amendment, Energy Element Continued, The motion carried unanimously.

Laura Block asked how the Board was going to proceed with their decision on the Town Plan Energy
Element Amendment, and Mr. Campbell answered that the Board will review the letter they just received this
evening from counsel in Executive Session, and then either vote after that this evening or, if deemed
necessary to get more legal advice, at the next meeting.

Ms. Block expressed how disappointed she was with the length of time this process has taken.

At 7:17pm, Jeanne Conner moved and Jeannie Jenkins seconded to ciose the Public Hearing,
Bennington Town Plan Amendment, Energy Element Continued. The motion carried unanimously.

Mr. Hurd summarized the process that was done for the salt shed design and construction and the
subsequent mitigation grant program as follows;

> In 2016, the public works facility and sand/salt shed were designed.

» In May 2017, a successful bond vote was received for the public works facility on Bowen Road, and a
proposed focation for the sand/salt shed was established.

» On August 24, 2017 the sand/sait shed design was finished, construction bids were sent out, and
contracts were awarded on September 13, 2017,

¥ Concurrent with this process, staff at the BCRC were made aware that there were few applicants for
the Mitigation Grant.

> On August 14, 2017, one of our staff put together the one page application that was due the next day
that clearly showed the shed’s design and location.

> We received verification of the grant award on September 25, 2017 with a letter dated September 14,
2017 attached.

» We had already awarded contracts for the project which was well into its progression.

» This is a federal grant and there are 20 steps that you need to follow to be eligible, We had already
completed 18 of the steps without following the federal process.

> We were not required to follow the federal process because, at that time, we were not anticipating the
use of any federal funds.

» Because we were so far along in the process, the grant never should have been awarded to us.

Nevertheless, the award came.
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» Could we have scrapped the entire process and started over? Yes, we could have, but the monies that
had been spent to date would not have been eligible for federal funding. And, then, the process wouid
have had to start over under federal guidelines,

» Given the loss of dollars that had already been spent, the expense of re-doing everything white
following federal regulations, and the extended time frame of completion - we declined the grant,

» An example when federal dollars are involved is the Pleasant Street Enhancement Grant. The grant
was first awarded in January 2008 and 10 years later we still haven’t gotten the final approval to go

ahead with federal dollars,
» Had we accepted the grant, the cost would have increased, there would potentially have been no
change in the bond payment, and the time to completion would have been an estimated 3 to 7 years.

6. CITIZENS COMMENTS

Joey Kulkin stated that Mr, Hurd decided to build the sand/sait shed without a wetlands permit, the
Town is under investigation and may be fined $42,000, and we’ve declined the opportunity to get a $340,000
grant.

Mr. Kuikin was going to poll the Board with the following 4 questions - 1, When was the Board first
aware of the permit issues?; 2. When did the first shovei start digging up dirt for the salt shed?; 3. Did any

Board member ask for favors in gaining the Act 250 permit and who did you ask?; Who other than Larry
MclLeod, Dan Monks, and R.J. Joly know about the permits?, but Mr. Campbell stated that this was a time for

citizens comments “and not a debate”.

Mr. Carroll answered two of the questions - 1. 6-8 weeks ago and have been discussing it in Executive
Session since; 3. “Favors? Favors, are you kidding me?..,.that's insulting”.

No other Board members had any comments,

William Stewart asked how the Board plans on recouping the $340,000 lost “out of negligence” and
was Mr. Hurd bonded? Mr. Campbell reiterated that this was Citizens Comments and not a debate. Mr. Hurd

added that he is bonded.

Steve Smith wondered if there were plans to put more staff at the Senior Center, and Mr. Hurd stated
that meetings are being held to resurrect coverage at the Senior Center from staff at the Rec Center with the
goal being to have a Rec Center staff person there at all times,

Myr. Smith noted that there are several volunteers at the Senior Center and asked if they are covered
by Hability insurance, and Mr, Hurd answered that they were unless the volunteer causes the injury.

7. ADOPT THE FY2019 BUDGET; APPROVE THE ANNUAL MEETING WARNING

Carson Thurber moved and Jim Carroll seconded te approve the FY2019 Budget and the Annual
Meeting Warning as submitted,
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Ms. Conner asked if this wording is as it will appear on the ballot, and Mr. Hurd said that it was,

The motion carried unanimously.
8, SPEED LIMIT AMENDMENTS

Mr. Hurd explained that this is a “housekeeping issue” because the 40 mph speed zones on Route 7
South and Route 9 East were never added to the town’s Article 10 Traffic Control Ordinance.

Jganne Conner moved and Chad Gordon seconded to adopt the ordinance amendment as follows:
Article 10 Traffic Control Ordinance
10-19.03 Speed Limits
2. The maximum speed limit shall be 40 mph as follows:

s On Vermont Route 9, beginning at the easterly exit drive at the Chain-up area 0.4 miles west to the

easterly entrance of Kelley Fuels.
e On Vermont Route 7, beginning at the entrance to the Greenberg Reserve 0.4 miles north to the

former Bennington Village boundary line.

The motion carried with Jim Carroll abstaining.

5, LIQUOR LICENSES
The following 2018 Liquor License Renewal Applications were circulated for signatures:

1%t Class Renewals -

1. Sodexo Vermont, Inc. (SVC)
2" Class Renewals -

1. Apple Barn

2, Bennington Jolley #117

3. Bennington Jolley #145

4, Beverage Den

5. North Bennlngton Variety

10. MANAGER’S REPORT

Mr. Hurd reported that Shires Housing, Inc. plans to construct a housing development just over the
North Bennington Village line in Shaftsbury, and in order to do this, they require municipal sewer from the
Town of Bennington. Mr. Hurd is requesting Board authorization to enter into an MOU which would allow the
development to move forward. The MOU states that Shires Housing will build and maintain the sewer line up
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to the Village line with the ability to stop service for non-payment without digging it up, and it requires an
upfront payment for anticipated use with a true up at year end.

The Board would like more information on the project before going forward, and Mr, Hurd wifl supply
that for the next meeting.

Mr. Hurd stated that there is an applicant for the Housing Authority Board and he wiil set up the Board
interview just before the next business meeting.

Mr. Hurd reported that he has authorized the Bennington Redevelopment Group (BRG) to use the
Town as the short term Grantee in its application for a $630,000 VHCB grant for housing in the rehabilitated
Putnam Block with the understanding that BRG will make a presentation to the Select Board in February if
they do not have another 501c3 in place. The application deadline is January 24,

11. OTHER BUSINESS

Mr. Carroll clarified that the salt shed decision is a Personnel issue which prevents the Board from
discussing it in public.

Mr. Campbeli stated that he feeis that Citizens Comments is a time for citizens to comment and for the
Board to listen, and offered to discuss this with other Board members offline if they interpreted it differently.

12, EXECUTIVE SESSION

A, LEGAL

At 7:58pm, Chad Gordon moved and Carson Thurber seconded finding that an Executive Session be
held on Legal as premature public knowledge would place a person involved in the subject matter at o
substantial disadvantage. The motion carried unanimously.

Respectfully submitted,
Nancy H. Lively

Secretary
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MEETTING NOTTICE
BENNINGTON SELECT BOARD
PLANNING COMMISSION
Monday, January 8, 2018
Bennington Fire Facility
Multi-Purpose Room — 3% Floor
130 River Street
Bennington, VT 05201

AGENTDA
6:00 PM

1. Pledge of Allegiance

2. Consent Agenda (6:00 PM - 6:05 PM)
A. Minutes December 19, 2017; December 27, 2017

B. Warrants

3. Public Hearing
Bennington Town Plan Amendment
Energy Element
(6:05 PM)

4, Citizens Comments {15 minutes)
5. Grow Bennington Initiative - (20 minutes)

6. Charter Committee Report discussion; (40 minutes)
Section 1.Powers of the Town, Section 2.0fficers
Section 3.Select RBoard

1. Manager’s Report (5 minutes)

8. Other Business (10 minutes)

K:\Manager\Michele\MyFiles\selectboard\2018%\a010818Public.docx
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MEETTING NOTTICHE
BENNINGTON SELECT BOARD
Monday, January 22, 2018
Bennington Fire Facility

Multi-Purpose Room — 3% Floor
130 River Street
Bennington, VT 05201

A GENUDA
6:00 PM

1. Pledge of Allegiance

2. Consent Agenda (6:00 PM - 6:05 PM)
A. Minutes January 2, 2018; January 6, 2018; January 8, 2018
B. Warrants

3. NeighborWorks Grant Presentation (6:05 PM -6:20 PM)

4, Lead Reduction Grant Presentation (6:20 PM - 6:40 PM)

9. Public Hearing
Bennington Town Plan Amendment
Energy Element continued (6:40 PM - 7:00 PM)
6, Citizens Comments (7:00 PM — 7:15 PM)
7. Adopt the FYZ019 budget; Approve the Annual Meeting Warning
{7:15 PM - 7:30 PM)
8. Speed Limit Amendments (7:30 PM - 7:40 PM)
9, Liguor Licenses (7:40 PM — 7:45 PM)
1C. Manager’s Report (7:45 PM - 7:50 PM)

11. Other Business (7:50 BPM - §:00 PM)

12. Executive Session
A, Legal

K:\Manager\Michele\MyFiles\selectboard\2018%a012218Public.docx
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NOTICE OF PUBLIC HEARING
AMENDMENT TO
BENNINGTON TOWN PLAN

‘ The Bennington Planning Commission will conduct a Public Hearing on Monday,
October 16, 2017 at 6:00 p.m. at the Bennington Fire Facility, 3 Floor Assembly Room, 130
River Street in Bennington, Vermont for the purpose of adopting an amended Energy section of
the Bennington Town Plan.

A. STATEMENT OF PURPOSE:
The purpose of the amended Energy section of the Bennington Town Plan is to further the
goal of a sustainable energy future in a manner that minimizes environmental impacts and
supports the local economy.

B. AREA COYERED
The proposed amendment to the Town Plan impacts all areas of the Town of Bennington.

C. SECTIONS OF PROPOSED AMENDEMENT
I. Introduction, I, Energy Use in Bennington, and II. Energy Conservation, Efficiency,
and Renewable Energy Strategies.

D. WHERE THE FULL AMENDMENT MAY BE EXAMINED:
Copies of the full text of the proposed amendment to the Bennington Town Plan, and
accompanying report, are available for examination at the Bennington Town Office at
205 South Street, in Bennington, Vermont.

Michael McDonough, Chairperson, Town of Bennington Planning Commission
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TOWN OF BENNINGTON

TO: Chair, Town Planning Commissions, Towns of: Glastenbury, Pownal, Shaftsbury,
Woodford and Hoosick, NY, and Villages of: Old Bennington and North
Benningfon, Vermont Department of Housing and Community Development,
Bennington County Regional Commission

FROM: Michael McDonough, Chairman, Town of Bennington Planning Commission, 205
South Street

Date: August 28, 2017

Re: Proposed amendment to Bennington Town Plan

Enclosed is one copy of the proposed amendment to the Bennington Town Plan Energy
section, and a copy of the report regarding the proposed amendment.

The Planning Commission has scheduled a Public [learing to consider the adoption of the
proposed amendment to the Town Plan on Monday, October 16, 2017 at 6:00 p.m. at the
Bennington Fire Facility, 3" Floor Assembly Room, 130 River Street, in Bennington, Vermont.
If the amendment is approved by the Planning Commission, it will be submitted to the Sele:,t
Board for review and approval.

Per 24 VSA, Chapter 117 § 4384 (e) the Bennington Planning Commission is soliciting
comments, especially from Bennington’s municipal neighbors and the Bennington County
Regional Commission, through this notice.

Please address any questions, comments, or concerns, to my attention at the above

address at your earliest convenience. Thank you.

Enc: Proposed amendment to Bennington Town Plan, report, and I.egal Notice for Planning
Commission Public Hearing.

2056 SOUTH STREET P.0.BOX 469 BENNINGTON, VERMONT 05201
802-442-1037 FAX (802) 442-1068
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Pianning Commission Reporting Form for Proposed Municipal Plan Amendment
Pursuant to 24 V.S.A.§4384(c), which states:

“When considering an amendment to a plan, the planning commission shall prepare a written report on the
proposal. The report shall address the extent to which the plan, as amended, is consistent with the gaals
established in §4302 of this title.”

the Bennington Pianning Commission has prepared the following report on the proposed amendment to the
Bennington Town Plan, which will receive input at a public hearing scheduled for
October 16, 2017.

The Bennington Planning Commission has prepared an Energy Element to be adopted as an amendment
to the Bennington Town Plan. The amendment was developed with technical support from Bennington
County Regional Commission staff throughout the spring and summer of 2017. The amendment will
replace the current Energy Chapter of the Bennington Town Plan (adopted October 6, 2015 and
amended April 11, 2016}

The proposed amendment alters the designation of specific land areas in the town by designating
preferred sites and preferred areas for commercial solar energy facilities larger than 150kW capacity.
Preferred sites are shown on the Solar Energy Resource Map {pg. 27}, and preferred areas include the
following types of sites: roof-mounted systems; proximity to existing commercial and industrial
buildings; proximity to vegetation or topographical features that provide natural screening; former
brownfields; and previously disturbed areas such as gravel pits, closed landfills, or former quarries.

Projected impacts on areas surrounding preferred sites include limited increase in traffic to install and
maintain electric facilities and no impact on overall pattern of land use. There will be long-term benefits
to the municipality from this designation since designated areas will incentivize concentrated renewable
energy generation to meet local energy demand. There are no existing areas currently subject to the
proposed designation. A majority of newly designated preferred sites are currently vacant or
underutilized. Selected areas are advantageous compared to other areas for one or more of the
following reasons: selected areas are publicly-owned lands with few possible alternative uses; they are
properties where owners are amenable to developing solar energy facilities; areas are previously
disturbed areas such as a covered landfill or sandpit; and areas are zoned for commercial/industrial
uses. The preferred sites total an appropriate land area {about 350 acres of solar resource within
preferred sites) consistent with Bennington’s municipal solar generation target (25.1 MW) identified in
the Bennington County Regional Energy Plan (2017).

Otherwise the amendment is consistent with goals established in 24 V.S.A. §4302, and designation
changes have no negative impact on these same goals. The intent of the amendment is to support the
efficient use of energy, energy conservation, and responsibie development of local renewable energy
resources,

Copies of the proposed Bennington Town Plan with new Energy Element Amendment are available for
review at the Town Offices during regular hours; additional information is available by calling the Town
Offices at 802-442-1037.

Michael McDanough, Chair
Bennington Planning Commission
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Town vl Bennington
Planning Commission

Monday, November 6, 2017
6:00 p.m.
Bennington Fire Facility
130 River Street
Benninglon, Yermont V5201

MINUTES

Membern Present:  Michacl McDonough, Charles Copp, Robert Eber, Nick Lasofl, Ken Sweirad

Also Present: Dan Monks, Jin Sullivan, Catherine Dryers, Bhima Nitta, Bob Black, Lavra Block, Bill
Knight, Peter Luwrentoe, Jue Schoenig. Mary Murrissey, Rick Carroll, DHana Lewzer,
Wendy Lawrence, Rrad Wilson, Jim Carmoll, 1ibby Darvis and others that did not identily
themseleves.

Meeting was called to order at 5:00 pom.

Public Hearing —Amendment (¢ Town Plan — Revised Encrgy Section of Benningten Town Plan

Jim Sullivan, BCRC, presented a brief overview of the revised Energy section prepared by him and his
statY. Jim then discussed some minor changes that he suggested making, including: adding a map that
just shows the preferred sites; showing the RUON District as a possible constraint on the maps;
claritications in format to clearly indicate which sections apply to all solar facilities and which sections
apply only to large scale solar facilities; clarification that the prefened solar sites are, in total, 570 acres
and that 340 acres are have no kinown constraints; and thal the plan accommedates projested roeltop,
large scale and small scale solar projects of up to 72 megawans in total. Jim noted that none of the
changes modify the policics of the revised energy section. In particular, the policy to resirict large scale
solar to preferred sites is not modified in any way.

Jim discussed two additional changes. A change to recognize community solar projects that are not
located in prohibited arcas as prelemed sites and a change to clarify that statcwide and primary .
agricultural soils are a statc identificd environmental constraint.

Several people, including residents of the Apple Hill ncighborhood, expressed support for the revised
Energy Plan and urged the Planning commission Lo approve the plar as written,

Hrad Wilson. licos Energy, presented soveral concerns about complisnce with Act 174 that he felt
should be addressed before the amendment was submitted o the Seleet Board. A memo oudining his
concerns are attached to these mmutes, Mr, Wilson also requested (hat the proposed Chelsen solar site
and Bautle Creck 2 site be included on the preferred sites map,

Jim Sullivan addressed cach of the coneerns rased and indicated than il was his opinion that the revised
LEnergy seetion of the Town Plan complivs with Act 174,

Kobert bert made a motion 1o approve the proposed revised Cnergy section of the Bennington Town
Plun, dated November 6, 2017, with & modified Solar Resources Map identifying the RCON Zoning

District local constraint as o possible constrainl as opposed (o a known constraint.

Nick Lasofl seconded the mution. The motion passed unanimously.
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Pursuant to 30 VSA Sec. 248, prior to the construction of a solar facility, the VT Public Uhlity Com-
nusslon {PUC) mustissue a Certificate of Public Good. A Sechon 248 review addresses environmental,
economic, and social impacts assaciated with a pardeular project. stmilar 1o Act 25C. In making its de-
tarmination, the PUC must give due consideratian to Lhe recomimendations of municipal planning com-
nissions and thelr respective plan(s). Accordingly. it is appropriate that Bennington’s Town Plan ad-
dress these land uses and provide guidancs to town officials, regulators, and facility developers.

The Town of Benmington may particigate in the Public Uity Commission’s review of new and ex-
panded generation facilities to ensure that local energy, resource conservation, and development ob
jechves are idenhfied and considered in proposed utility development. This may include joint participa-
tion and collaboraton with other affected municipalibes and the Bennington County Regional
Comnission for projects that may have sigmficant regional Impact. Itis acknowledged that the PUC's
primary focus is on administering state public palicy and regulating actions that are directed at ensur-
g that utility services promote the general good of the state

The Planning Commission, in consultanon with the Bennington Select Board, should develop
gudelmes 1o drect local partiopatian i Sechon 248 proceedings related 10 solar faclhves located in
Bennington or in neighboring communities which may affect the tawn. The guidelnes should reflect
levels of participstion or [orinal intervention in relabon to the type, locanon, scale, operanon, and
magnitude of a proposed project, and its potental benelits, detriments to, and impacts an the
community.

Community Standards

The follawing community standards are to be considered in undertaking mumcipal solar electricity
prajects and programs, in updating Benmngton’s Land Use and Development Regulations to address
solar facilities subject to local regulation, and In the review of new or upgraded solar facilities by the
Town af Bennington and the Pubhic Service Board {Sechon 248 review).

+  Plan Conformance: New solar facilities and proposed system upgrades should be consistent with
the Yermont Comprehensive Energy Plan, the Vermont Long-Range Transmission Plan, and utilities
Integrated Resource Planning {IRP}.

= Benefits: A demanstrated statewide public need that outweighs adverse impacis ta local residents
and resources must he doromented tar muniapal supgort of new solcr facilities located within or
which may otherwise aflect Benmington. Faolity develapment must benefit Town of Barnington
and State residents, businesses, and property owners i direct proporlion to the imgaels ol the
proposed development

s Impacts: New solar facilibes must be evaluated for consistency with community and regional devel.
opment ohjectives and shall avoid undue adverse impacts to signiticant cultural, natural, and scenic
resgurces and aprsthehe values idennhed hy the commumity in the Benmngton Town Plan and the
Scenic Resources Inventory, When evaluating impacts of a proposed solar facility under the criteria
se1 forth i this Town Plan, the cumutative impact of existing solar fac ines, approved pending so-
lar facilities and the proposed solar facility shall be considered. It is explicitly understood that a
praposed solar faclliy which by itself may not have an adverse iImpact may be deemed ta have dn
adverse impact when considered in light of the cumulative impacts af the propased solar facility
and existing solar facilities and pending already appraved solae faclities

» Decommissioning: All facllity certificates shall specify conditians for system decommissloning, in-
cluding required sureties {bonds} for facility removal and aite restnranon to a,sa[p, useful and enyl-

24

i

Filed 02/18/26  Page 130 of 164

2:25-cv-00469-wiks Document 1-12  Flled 05/02/25 Page 28 of 52

DRAFT Bennington Town Plan Energy Elemant —Mowvember 5, 2017

ronmentaly stable condition. All hazardous materiats and structures, including foundations, pads
and accessory structures, must be removed from the site and safely disposed of in accordance with
ragulations and best practices current at the time of decommissianing

¢ Facility Siting Criteria

Bannington supports developmant of solar encrgy grneration facilites consistant with the polices
and guidelines set forth in this plan. It recagmazes that finanoal consideratons require projects to be
located in close proximity to electric power ines capahble of distributing the load proposed to be gener-
ated and to have convenient access from major transpariation networks for construclion, However,
the town desires to maintain Lhe open landscape and scenic views smportant to Beaninglon's sense of
place, tounsm economy, and rural cultural aesthetic. Not ali solar facilities prapated can meét this
standard. Projects must meel the following ceitenia 1n order to be supponed by this Town Plan:

«  Siting Requiremants: New solar facillties shall be sited in locations tha do not adversely Impact the
community's traditional and planned patterns of prawth, al compact {downtown/village) centers
surrounded by 2 rural countryside, mcluding working farms and forest land. Solar facilities shall,
therefore, not be sited in locations that adversely Impact scenic views, roads. or other areas idont
fied in the Scenic Reseurces Inventory, nor shall salar facilities be sited in locations that adversely
impact any of the fallowmng scenic attnibutes identihed i the Scenic Resource laventory: visws
across open fields, especially when those fields farm an imporlant foreground; prominent ridge-
hnes or hillsides that can be seen from many public vantage points and thus form a natural back-
drop for many landscapes; historlc buitdings and districts and gateways 10 historic districts; and,
stenes that incude important contrastng elemenlts such os water. The impact on grime and
statewide agricultural soils currently in production shall be minimized during project design.

« Preferred Areas- The follawing areas are specifically identihed as preferred areas far solar faalities,
s they are most likely to meet the siting requiremenls:

¢ Roof-mounted systems;

¢ Systems located in proximity to existing large scale, commercia! or industrial buildings:

¢ Proximity to exishing hedgerows or other topographicai features that naturally screen the
entire proposed array;

¢ Reuse of former brownfiekds,

¢ Facilities that are sited in disturhed areas. such as gravel pits, closed landfils, or former
guarries;

¢ Areas specifically identified as suilable for soar fadlies on the Solar Emergy Resaurce Map
{Figure 7},

«  Prohibied (Fxclusion) Areas: in addilion to those areas 1hat do not meet 1he siting requirements
set forth above, development of solar generating facilitres shall be excluded from {prohibited
within), and shalt not be supported by the Town, in 1he follow:ng locahions:

¢ Floodways shawn on Fload Insurance Rate Maps (FIRMs);

¢ Fluvial erosion hazard areas (river corridors) as shown i the Town of Bennington Land Use
and Devclopmant Regulations;

4 Class | or L wetlands:

¢ Alocation that woutd sigmficantly diminish the econamir viability or potenhal economic
viatility of the town's working landscape, incluging productive forest land and primary

25
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MEMO

TO: Town of Benminglon Planning Commmission

FHOM: Brad Wilsun, Froject Develape)
Laos Encrgy LLC, PLITLLC, Otter Ceeek Salar [1C,
Chelsea Salar LLC, and Apple Hill Solar LLC

HE: Comments on August 7. 2017 Drafl Energy Plan
DATE: October 31, 20017

I am sending these comments in advance of the scheduled Novemtmr 6, 2017 meeting of the
Nenninglon Planning Commission,  Fhis mecting will be a public hearing regarding the proposed
draft of un eneryy plan amendment to the Denninegwon Town Plan. My comments deseribe issuces
wilh the draft amendment that shauld be addressed and corrceted belore the Planning & ammiss
recommends the amendment o the Seleet Board for approval and adopdion.

Act 174, passed inlo liw by the Vermont State Legislature in 2016, encourages towns in Vermont
o design and adopt new energy plans {as amendments to their town plans). 1Fa new energy plan
is written in b certain way. o town may bave theie enorgy plan centificd Tor compliance with state
stundirds.  (inee a town receives centification of such a plan. that town will rcceive substantial
deference in future proceedings belore the Yeomont Public Utility Commission (“PUC™).
Substantiul deterence means that o wwn's plan will be given more weight when deciding the
ouleame of PUC cases such ax the siting/permitting of renewable encrizy facilitivs.

Certitication will anly be granted il the energy plan adopted by the Town is written in compliance
with specific standards that have been set forth by the Yermonl Depuriment of Public Service
{DPS"y LIPS has issued very clear guidance and standards that describe what o new energy plan
must pnd must not contain in erdec o be certificd. These stundards mast be bl hiwed completely
and exactly or certilication cannot be granted.

[ fully support Bennington's goal of achicving certification and gaining substantial deferenee
before the PUC. That geal will not b achieved if the Benhington Seleet Board adopts the eurrent
dralt ol the energy plan wnendment,  The corrent deaft includes 0 mumber of mistakes and
vmissions Ukl cleaely fidl 1o meet the required plan standards, 1 assume that the Planning
Commission has e interest inrecommending o dratl plan to the Seleet Board (hat is not capable
of passing certification review. | respecttully request your consideration of my comments and, if
you agree that my comments have merit, Hat you be willing 1o rule that the drufl plian needs
additional work before it can be recommended o ihe Select Baard.

| understand how much time, elfort, and resources bave pone inle bringing the draft plan to its
current state. | huve great respect o that effort, and 1 uruls swish fior (hit ¢t o ultimately
suecesd. Nonetheless, that eltort must be porfarmed in compliance w th required standlards. 11is
nal iy intent w introduce arbitcacy voadblachs, | den’t raise these brsues for sport, pleasure. or

Filed 02/18/26  Page 132 of 164

2.25-cv-00469-wks Documem 1-12  Flled 05/02/25 Page 32 of 52

profit, as may be sugpested by other public commenters, [t is true thot T represent a renewable
energy developer that has business intesests which could be alfected by the draft plan; T would not
have reviewed the dratt plan otherwise. SdllL 1 don't believe my profzssional afiiliation has any
effeel on the facts that 1 will present 10 you, and [ appreciate your unbiased revicw of my
comments,

NOTE. In my comments, I will reference o number of ether deguments. 1 have included
copies of these documents with this meme:

e (“Fnergy Plan™) Town of Benningion Draft Tows Plan Enevgy Elemem, dated
Hie617

e (CAct 1 7Y Permont Stafe Legisieture Act I74, enacted 06,13 16

o (“Standards Overview™ ) A narvative averview of the reguired stendardys for municpal
orery plans, prepared by DPS

o “Standards Guldance™) 4 guidunce dociment prepared by DPS to assist towns in
dratting mumicipal encrgy plans

o CSuandards Cheoklist™y of checkdint of the formed standards Brat aee regured for «
municipal eaevsy plan to receive certification of complionee

Problem: Method (or identification of unsuitable areas tor

commercial-scale solar energy facilities
{fenrls Municepal Steanderds 134 and 131)

The Energy Plan identifics a vast and vverwheloning majurity of propettics and acnes m the Vown
as unsyitable for commercial-scule solar energy facilivies (solar generating facilities in excess of
150 kW of rated capacity). The Lnergy Plan identilies these propert es as unsuitable by stating
that the Energy Plan has identilied a sufTicient area of preferved sites for commercial scale solar;
therefore, all other propertics in Town ane unsuitable. Sce the specitic langunge spanning pages
32 and 23 of the ¥novgy Plan:

“Bpproximately 540 acres of land are shown on the 5olar Ene-gy Resource Map as being
sditable and peferren for development of these fadililes, This acreage, logether with
projected {uture development on rooftops and other preferred locations, far exceeds the
acreage necded to meet the town’s solar eneigy poneration targel, 25 MW of copacity by
the year 2050, identtfied in the Bennington County Reg ona Energy Plan, Moreover, that
targeted level of generation Includes residentlal, rooftop, and other small-scale generation
that is oxpected to account for up to 10 MW of capacity by 2050. Therefore, all locations
other than these mapped areas and land specifically (deptdfied as preferred areas in this
Town Plan, are consldered unsuitable for solar generating facil thes in excess of 150 KW of
rated capacity.” (Energy Plan, pages 2} and 2 3)
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The Standards Ciuidance and Standards Check st encourage owns W identify unsuitable areas for
patticular Lypes or sises of cnergy generation. Hawever, thase unsuitable arcas must be identificd
using 1 specific methadiakgy, and the method used in tie Lnergy 7an is grossly out of vompliance
with 1he requirements.

A comnplate reading of the Stamdards Overview, Slundards Guidance, and Standards Checklist
makey it chenr how unsuitable arcas Tor any Gype or siee of rencwable energy pencratar mnst be
identified. Please review these relevant sections:

“Unsuitable Areas: When rmunicipalities designate areas as unsuitable for certain types and
scales of renewanle energy genaration, having clear pohiies bicomoes particalarly

impartant.  Munigipaliti ust treat renewable ene ion facillties In 3 simllar
manner to other types and scales of development, in terms of allowable land_uses in

particular areas. This will not be refiected in the maps, but must be articulated in the
policles For example, if a plan designated cartain land as unsaitable for all development
because it is above 1,700 fecl and within priority forest blocks necessary for landscape
scale connectlvity, it would therefore be acceplable ta desgnate as unsuitable for a type
and/or scale of renewzble energy technology.”

[Standards Guldance, Pages 159 and 20)

Thin saod sl camntuivates a couple ol key points. Farst, o ownmay designale cerain ancas
or 39 wistitaliy for particular ypes ar seakes of renewable cwrgy pencration, but such a
designation must be tied to clearly articulated kind use policies that exist ¢lsewhere inthe Town
Plan. Far example:

13 ~Commercial-scaly sular facilities are not alkvwed n this area because there are
enaugh prefeored areas identified elsewhere.”

ur

23 “Cammercial-senle solr facilivies are oot allowed in this area because the committes
that wrote this section of the plan doesn’t fecl that commersial-scale solar belongs
there.”

Examples 1 and 2 are nat tied to articitlated land ose policies thut apply o ather development and
are theretire not valid methods (o kentifying unsnilable areas. Now see Example 3

3 “Development within highest priorily [orest and connectiv by blocks is net allowed
within the Forest Ihstrict deseribed in Chapter 3 ol the Town,  Thenelore, these are
unsuitable arvas tor commercial-scale solar facilities.™

Example 3 identifics an unsuitable arca by using a chearly articulated larwl use polivy. 1 hope that
the difference between Examples 12 and Fxample 3 is easy to understand.

‘Jhe secand hey paint communicated in the Standards Guidanee seclion above [s also ceitical. Per
the Ciuklanee, areas may only be identilicd as unsuitable tor particular types nr sizes nt rencwahle
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enerpy generation as lony as those arcas arc also off-limets Tor all other similar Bypes or styes of
development under the Town Plan. Commercial-scale selar cannal be singled out as prohibited in
an area iFother types of development are allowed. Lel's examine anather example:

4y “Commercial-scale solar facilitics are not allowed on privately owned propertics
within the Rural Congeevation 1istrict.”

Example 4 fuils the standard because it prohibits commercial-scale solar in an arca where other
types of deselopment of similar scale are allowed. A 150 KW solar facility may have a foolptint
size of around 1.2 acres. A look at the Beoningion Land Use Repolations for the Rural
Canseevation District resveals s list of allowed vses (with DRB approsaly than could casily exceed
a development foolprint of 1.2 acres, including Exiraction of Earth Resources, Goll Course,
Cemetery, or Uollegers Inivosity,

Again. a particular iype or size of encrgy generator cannol be probitited in an aren whene otber
types of development with similar {or greater) seale are alliswed. This section of the Guidance is
very clear on this when iU suys thut, “Municipadities must freaf renenable energy generation
factlivies in o sigilay mamner 10 other fypey and seales of development, in fermy of olfewabie land
Hses  particidar areas.”

Going back (0 Example ¥, ohoves this example contoroms o 1he requirements of the Guidince and
Standards because it restricts all typus of development in the identified arca. There is no type of
development that is similar in seale te commereial solar {greater than 1.2 acves) that is allowed:
therefore. it is aeceplable 10 desienate (s unes ss unsuilable foe cornmencial-seule sulat,

These two poinits are [urther supported by other language within the Stamdards and Guidance.
Turming 1o the Standards Checklist itselfs this document contains requi-ements that mist be met in
order for an energy plan to receive cortification. The Checklist contains standards that deal direetly
with identification of unsuitable areas, and these items are gof oprionad,

"The altarhed regional and munic pa  determinat on standards are constructed as a
chiecklisl-based appheation form | ] The standards measure whether the submitted nlan
meets the statutory requirements for enhanced energy plannng [..] tf Mot Applicable is
not available as an option, the standard must be marked "¥es” in order for the plan to recetve

an affirmative determination of energy comp|lance.”
{Standards Checklist, page 2}
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TOWN OF BENNINGTON
PLANNING COMMISSION

Bennington Fire Facility, 3™ Floor
130 River Street, Bennington, Vermont

Monday, October 16, 2017
6:00 p.m.
AGENDA

Public Hearing: Amendment to Town Plan — Revised Energy Section of
Bennington Town Plan

Other Business
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MEMORANDUM

To: Bennington Select Board

From: Daniel W. Monks

Date: November 9, 2017

Re: Adoption of Amendment of Town Plan of Bennington — Energy Section

With this memorandum, the Planning Commission is submitting for review and adoption
an amendment to the Town Plan for the Town of Bennington. Attached is the
proposed amendment to the Town Plan as approved by the Planning Commission on
November 6, 2017. The amendment — a new Energy Section - was prepared by the
Bennington County Regional Commission with input regarding solar siting issues from a
committee of Select Board members and citizens.

In general, the actions required of the Select Board to adopt the Town Plan are as
follows:

1. Acknowledge receipt of proposed Town Plan amendment from Planning

Commission.

2. Schedule Public Hearings for Town Plan amendment review (dates for two
public hearings must be set - must be held not less than 30 nor more than 120
days after Town Plan submitted to Select Board by Planning Commission).

3. Hold Public Hearings (if substantial changes are made to the Town Plan, new
public hearings must be warned).

5. Adopt resolution adopting Town Plan.

A suggested timetable for the Select Board’'s Town Plan adoption process is enclosed.
Please contact me if you have any guestions.

Enclosures

- Suggested Timeline for Select Board adoption process
- Proposed Town Plan amendment
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TOWN OF BENNINGTON
TOWN PLAN AMENDMENT ADOPTION
SUGGESTED ADOPTION SCHEDULE AND PUBLIC HEARING TIME LINE

SELECT BOARD
Acknowledge receipt of proposed Town Plan Amendment. 11/13/17

Schedule Public Hearings re: adoption of Town Plan Amendment.
(Public Hearings could be held at Select Board Regular Meetings

on 1/08/18 and 1/22/18 or at special meetings.) 11/13/17

Send Warning of Public Hearings to Bennington Banner

for publication. 21 days
before first
hearing

1st and 2nd Public Hearing warning published in the

Bennington Banner. 15 days
before first
hearing

Post public Hearing notice (both meetings.) 15 days
before first
hearing

Select Board holds 1st Public Hearing. TBD

Select board holds 2nd Public Hearing. TBD

Select Board adopts Town Plan Amendment. TBD

NOTES:

1. The Select Board adopts the Pian amendment at a meeting which is held after the
2nd public hearing; the amendment becomes effective immediately.

2. 1st Public Hearing must be held no less than 30 days but not more than120 days
from submittal. If Select Board makes additional, substantial changes at any time after
a Public Hearing, another two Public Hearings are required. ‘
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I. Introduction

The Town of Bennington recognizes that it is necessary to work toward a sustainable energy fu-
ture in @ manner that minimizes environmental impacts and supports the focal economy. The pur-
pose of this energy element is to further those goals and recommended actions by increasing puhlic
awareneass of energy issues, assessing local energy use and conservation opportunities, reducing the
number of energy-related daoliars exported from the town, and evaluating the potential for utilization
of various renewable energy resources to meet the town'’s stated goals of:

¢ Reducing our dependence on non-renewable and imported energy sources;

* Promoting energy conservation and efficiency in residential, commercial, and industrial
structures and operations;

e Reducing energy consumption in all taxpayer funded buildings and operations; and

s Developing sustainable, local renewable energy resources.

These goals are consistent with Vermont's energy goals and policies, including:

Obtaining 90% of energy for all uses from renewable sources by 2050;

Reducing greenhouse gas emissions to 50% below 1990 levels by 2028 and 75% by 2050;
Relying on in-state renewable energy sources to supply 25% of energy use by 2025;
Improving the energy efficiency of 25% of homes by 2020;

Meeting the Vermont Renewahle Energy Standard through renewahle generation and
energy transformation.

O D DS O

A thorough understanding of energy and a plan to address future challenges is essential be-
cause energy is critical to every aspect of our lives. At the most basic level, we need the energy we
obtain from food to survive, And it is the energy contained in oil, propane, and wood that heats our
homes and the energy in gasoline and diesel fuel that moves our vehicles. Energy also generates the
electricity that runs our appliances, machinery, computers, and telecommunication systems.

Most of the energy that we use, and have come to rely upon, is derived from “nonrenewable
fossil fuels and, to a lesser extent, nuclear fuels. This energy has been abundant and cheap, but sup-
plies are becoming scarcer and oil, natural gas, coal, and uranium will become increasingly expensive
to ohtain. Moreover, serious and longstanding environmental concerns with coal mining, offshore ail
drilling, acid rain, and ather poliution resulting from fossil fuel use are now overshadowed by poten-
tially catastraphic global climate change that is driven by the release of tens of millions of years of
stored carbon in just a few decades.

Fortunately, alternative energy sources such as solar, wind, hydroelectric, and biomass-based
fuels can provide significant amounts of clean energy well inta the future. Developing these re-
sources is extremely important, but the total amount of energy that can be extracted from such re-
sources is markedly less than what we currently obtain from fossil fuels. To maintain a good quality
of life, vibrant communities, and prospering economies, we will have to develop conservation strate-
gies and improve energy efficiency as we transition to the widespread use of renewable energy.

n

li. Energy Usein Bennington

Bennington County Regional Energy Plan contains a detailed review of regional and statewide
energy data. H shows that total energy consumption in Vermont has risen over the past 50 years and
that during that time, the transportation sector eclipsed the residential sector as the largest consum-
er of energy (Figure 1). Over $150 miltion is spent annually in the region on energy for space and
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water heating, transportation, and electricity | Figure 1. Energy Use by Sector in the Bennington Region.
—with most of that money leaving the areato | Source: 2017 Bennington County Regional Energy Plan.
pay for imported fuels. The following section
will provide estimates of current energy use
by sector as weil as projections illustrating
the magnitude of conservation, efficiency,
and transition to alternative fuels needed to
meet Bennington’s energy goals.

Residential Sector Energy Demand

With over 6,000 residential units in Ben-
nington, space and water heating and elec-
tricity usage for lighting and appliances con-
sumes a large amount of energy and offers
opportunities for considerable energy savings
in the future. A majority of home heating in
Bennington continues to rely on oil, although fuel switching to woaod (particularly wood pellets in re-
cent years} has been observed to occur with oil prices increase. Transportation energy demand also is
influenced by the location of residential development, and that data will be presented separately in the
discussion of the transportation sectar.

The magnitude of residential energy consumption in Bennington can be estimated by considering
the fuel usage of a typical Vermont home. An average single family home in the northeast requires
approximately 60,000 Btu (British Thermal Units) of energy per square foot for annual space heating. A
gallon of home heating oil contains approximately 140,000 Btu of energy. The average annual heating
oil consumption of a Vermont home — 850 gallons — (based on an average house size of 2,000 square
feet} is consistent with this data. An evaluation of the composition of Bennington’s housing stock and
heating fuel and electricity usage provides an estimate of total residential energy consumption
{Table 1).

It is useful to consider scenarios illustrating how this level of energy demand and accompanying
mix of fuels may change over time in a way that would allow the town to meet its energy goals. The
BCRC, working with the Vermont Energy Investment Corporation, made use of the Long-range Energy
Alternatives Planning (“LEAP”) computer modeling tool to assess how the region’s energy demand pro-
file might change over time based on a realistic trajectory toward achieving 90% of all energy from re-
newable sources by 2050. .

The model first was run at the statewide level, and then adjusted based on regional conditions
and the output customized for the Bennington Region. The resulting regional data was then used to
provide town-level estimates (consequently, the data in Table 1 will not align perfectly with the LEAP
data, but the trends and the magnitude of the changes are clear). Several key points become clear
when looking at the overall residential energy demand for the Bennington County region {Figure 2), Of
particular importance is the significant reduction in the total amount of energy used. The reduction
displayed on the graph assumes continuing and effective deployment of existing conservation and effi-
ciency programs plus additional measures that result in a further increase in the number of existing
homes that are weatherized and additional efficiency gains from advanced heating and cooling systems
(the “Avoided vs. Reference” blocks on the chart). The transitions in fuel usage (for space and water
heating; i.e., not including non-thermal electric use) within the Town of Bennington that carrelate with
the regional LEAP scenario are outlined in Tahles 2 and 3.




2236cuv00d633vkDodboweméns 1-1HEiledARA 8202/ PBagePHee & 46243

Table 1. Estimate of Bennington’s annual residential energy use and cost.

Residential  Total Oil Use Total LP Gas  Total Wood Use Electric Use for Non-heat Elec-

Units (gallons) Use (gallons) {pellet bags) Heat (kwH)  tric Use {(kwH)
Single Family 3,508 2,414,850 501,800 44,280 3,080,000 24,556,000
Two-Family 638 335,500 69,160 6,096 425,600 3,828,000
Multi-Family 1,722 627,750 130,221 11,448 797,650 8,610,000
Mobile Home 510 265,200 55,328 4,825 345,800 2,550,000 |
Total 6,378 3,643,700 756,509 66,749 4,645,050 39,544,000
Cost Factor 52.50/gal $3.50/gal $5.00/bag $0.15/kwH $0.15/kwH
Total Cost $9,109,250 $2,647,782 $333,745 $697,358 $5,931,600

This data provides a rough estimate of total residential energy consumption and costs for Bennington. The com-
bined total cost of residential purchases of heating oil, LP gas, wood/pellets, and electricity is $18,719,735; with a
population of 15,764, the per capita cost of residential energy use (not including transportation energy costs}) is
§1,187. Data was obtained from the 2010 US Census, the Vermont State Data Center —Housing Statistics, and the US
Energy Information Administration. The following assumptions were used in the calculations: average single-famity
house size of 2,000 square feet, two-family dwelling unit of 1,500 square feet, and multi-family dwelling unit at 1,000
square feet {estimates of fuel usage rounded to nearest 50 gallons of oil/lp gas and ratios used for wood and electric
heating use calculations. Heating fuel usage for mohile homes were generated based on the two-famity dwelling unit
{larger than a typical mohile home} because of generally lower Insulation values and inefficient heating geometry for
mobile homes. Electric use estimated at 7,000 KwH per year for a single-family home, 6,000 KwH per year for a two-
family dwelling unit, and 5,000 KwH per year for a multi-family dwelling unit and mobile home. Energy use for
domestic hot water production assumed included in the space heating and/or electric usage data. “Wood” heat in-
cludes hoth cord wood and wood pellet fuel; for simplicity, quantities and cost are presented using only wood pellet
data.

Trends evident in the LEAP projections (Figure 2) include a large-scale reduction in total energy use
driven by conservation and efficiency, an increased reliance on electricity and liquid biofuels (such as
biodiesel), and a larger share of remaining energy use from renewable wood products (cord wooed and
wood pellets). Under this LEAP scenario, these changes result from development of much more effi-
cient buildings, through construction that meets or exceeds energy codes and weatherization of exist-
ing buildings, and greater reliance on electricity and liguid biofuels for home heating and cooling in the
residential sector (as well as in the transportation sector, discussed later in this chapter).

The transition in home heating anticipated by the LEAP model is dramatic; by 2050 oil will have
been phased out as a heating fuel and propane use will have been reduced by about 70 percent. ineffi-
cient electric resistance heating systems also will be phased out, but efficient air source heat pumps,
and some gecthermal source heat pumps for new construction, will become a primary heating and
cooling technology used in over 40 percent of the town’s housing units. Heat pumps represent a partic-
ularly valuable technology because they are pawered by electricity that can he generated from renewa-
ble sources such as solar, wind, and hydro. Existing houses and apartments also can be converted rela-
tively easily, and at moderate cost, from fossil fuel based heating systems to heat pumps. Heat pumps
may need to be supplemented with alternative heating systems in extremely cold weather, but when
combined with thorough weatherization, heat pumps can provide for most of a residential building’s
heat load.
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Another fuel that may contribute to a relatively straightforward transition away from oil and pro-
pane based heating systems is biodiesel—with similar properties to petroleum diesel, but produced
from oil craps such as canola, sunflower, and even algae. While efficiencies in production technologies
are needed ta make these fuels affordable and to meet renewahle standards, once developed (an as-
sumption built into this LEAP scenario), biodiesel powered furnaces and boilers can take advantage of
existing fuel delivery infrastructure and in-home ductwork and plumbing.

Vermant has an abundant supply of wood that can be used for space heating. The LEAP scenarios
project an increased reliance on wood as a thermal energy source for the residential sector, even
though the total amount of wood energy use declines slightly {attributable to building efficiency
improvements). The use of wood pellets, produced in or near the region, is expected to expand signifi-
cantly, either as a primary home heating fuel or as a cold-weather supplement to air source heat
pumps. Larger multifamily residential buildings and residential complexes such as apartment/
condominium developments, dormitories, and even mabile home parks may convert to pellet or wood-
chip based heating systems. A recent example of this efficient and renewable energy based residential
“district heating” is the replacement of 29 oil-burning boilers at the 104 unit Applegate Apartment
complex with a single efficient biomass boiler {together with major weatherization improvements to
the buildings}.

Commercial and Industrial Energy Demand

Bennington is an important center of business activity in southwestern Vermont so it is not
surprising that energy consumption in those sectars is substantial. Annual expenditures on energy in
the local commercial and industrial sectors are estimated to approach 530 million (Table 4). In addi-
tion to on-site energy use, many businesses rely on shipments of raw materials to their facitities, ex-
ports of finished products to markets, and/or transportation of people to the region and to their

Table 4. Estimated commercial and manufacturing building energy consumption, Bennington, Vermont.

Estimated Floor Area Annual Electricity Annual Qil/Gas
{square feet) (1) Consumption {(KwH) {2) Consumption {gallons) {2}
Manufacturing 1,234,000
Commercial 4,721,624
Total Consumption 89,957,000 5,404,216
Cost Factor (3) 50.15/KwH $3.00/gallon
Total Cost 513,493,550 $16,216,390

(1) Floor area estimates were computed by multiplying the number of employees in each sector (2010 Vermont
Department of Labor Covered Employment data) by 766 square feet {US EPA estimate of average commer-
cial/industrial floor space per employee).

{2} Total manufacturing sector energy consumption was calculated by multiplying total floor area by 450,000
Btu/square foot {average of low and high estimates for various types of industries—data developed by
E Source Campanies, LLC “Managing Energy Costs in Manufacturing Facilities). Total commercial sector
energy consumption was calculated by multiplying total floor area by 90,500 Btu/square foot {average for all
commercial uses, US Energy Information Administration). For Qil and LP gas were comhined for the analysis
and Btu content used in the calculations (125,000 Btu/gallon is an average weighted slightly toward the Btu
content of oil.

(3) Electricity consumption data ohtained from Efficiency Vermant, based on actual metered usage. A cost fac-
tor of $0.15 was used to be consistent with the residential rate, although varying commercial rates apply.
Because oil and gas were combined, a conservative cost factor of $2.00 was used in the calculations.

5
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estaplishments. Those energy demands are accounted for in the transportation sector—which has
seen a very large increase in consumption of fossil fuels in recent years.

The LEAP energy forecasting models project a decrease of over 20 percent in overall
commercial and industrial energy demand in Bennington through 2050 {Figure 3). This reduction is
achieved through hoth conservation and deployment of more efficient systems, often utilizing alterna-
tive fuels. Use of petroleum oil is expected to decline by over 80 percent during this period, while
propane (LPG) use is expected to fall by over 50 percent. On the other hand, use of woody biomass, a
locally available fuel, is projected to nearly double, while biodiesel consumption is expected to begin to
become a regionally significant fuel in these sectors. Electricity use will displace much of the current
nonrenewable fuel demand in these sectors while contributing to the overall reduction in energy
consumption through use of more efficient electrical systems.

Municipal and Institutional Energy Usage

Local government, schools, colleges, and other institutional uses such as the Southwestern
Vermont Medical Center all are major users of energy. The costs associated with energy use by those
entities has a direct bearing on taxes and critical issues such as the cost of education and health care.,
Energy conservation and the use of alternative energy systems in this sector have the potential to
produce significant savings and to promote economic development.

Municipal Government

The Town of Bennington relies on energy to provide services to the community. The town owns
and operates several buildings, a large fleet of vehicles and equipment, and is responsible for other
services such as the provision of water, disposal of wastewater, and street lighting, The town already
has taken steps to reduce its energy use through use of more efficient lighting and equipment in office
buildings, installation of a hydroelectric generator at the water treatment facility, and by pursuing oth-
er initiatives through Efficiency Vermont and other resources. An assessment of municipal energy use
was conducted recently and is reported in this section.

6




2:226\c000839vks DoDanemtehid] -1 Filed-08A185262/2PagPagd o 1643

Municipal Buildings and Infrastructure

Energy consumption data at five municipal buildings was gathered through a project coordinated
by EPA’s Energy Star initiative., Those buildings support a variety of services and are used in significant-
ly different ways, so opportunities for energy savings in each will differ. Each of the buildings
requires energy for space heating (and in the case of the Recreation Center, pool water heating) and
electricity for lighting, air conditioning, office equipment, and other functions. Information on energy
use at the water and wastewater facilities was obtained from recent municipal records. Total energy
use and estimated costs for these buildings and related infrastructure is presented in Table 5.

Table 5. Annual Energy Consumption (2012) — Bennington Municipal Buildings and Infrastructure

Oil / Cost |Propane /  Cost [Electricity /  Cost

Building gallons @$2.50) gallons @ $3.50) | (kwld, rate specific to use) Total Cost
Fire Station 6,222 $15,555 | 154 $539 |99,624 $13,947 $30,041
BBC/BCIC 1,150 $2,875) - - 12,432 $1,492 $4,367
Police Station - - | 18,420 $64,470 1212,940 $27,684 $92,154
Recreation Center - - | 54,000 $189,000 | 173,400 $36,414 $155,677
Town Offices 2,961 $7,403 <100 - 66,612 $9,651 £17,054
Water Department/

Filtration Plant | 8,239%* $20,598 | 1,196%* 54,186 - $32.911 $57,695
Water Infrastructure® | - - - - - $33,052 $33,053
Wastewater Plant 0,216** 15,540 |[647** $2,265 - $171,671 $189,476
Wastewater
Infrastructure * . ) L } ) $5.705 $5.705
Total 24,788 $61,970 | 54,312 $260,460 - $332,527 $654,957

* Infrastructure includes facilities such as pumping stations and other equipment that utilize electricity.
** Gallons imputed from cost information obtained from municipal records.

The Bennington Fire Station is a relatively new building, located on River Street. It houses the
Bennington Fire Department’s vehicles, equipment, and support offices and facilities. A large meeting
room on the third floor is used for public meetings by local government and other organizations, Alt-
hough the largest of the town-owned buildings surveyed, much of the building is not used on a daily
basis and it includes a large garage area that is not heated to the level of the rest of the structure. Asa
consequence, heating fuel use is relatively low, averaging 6,222 gallons of oil per year. Electricity use
at the building is significant, although the total cost is below the space heating expense. The monthly
average of 8,320 kwH is typically exceeded by 50 percent during summer months (and is generally con-
sistently lower the rest of the year), indicating that air conditioning probably is driving a significant
portion of the electricity demand during warm weather. The Fire Station also uses a small amount of
propane (approximately 150 galfons per year).

The “Blacksmith Shop” at the corner of South and Elm Streets, is leased to the Bennington Down-
town Alliance (BDA). It encompasses 3,600 square feet and includes offices for several people on the
first and second floors, a meeting room, and a visitor welcome center/display area. As a renovated

7
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use by approximately 50% while saving the town over 20% on its streetlighting bill. The electric distri-
bution company, Green Mountain Power, also benefits because it achieves comparable savings on the

amount of electricity it must purchase.

Public Schools

The Bennington School District maintains three public elementary schools in town and the Mount
Anthony Union District maintains the local public middle school and high school. The schools are of
varying age and the relative energy efficiency of each is partially attributable to the original
design and construction of the buildings (Table 7). Each of the schools has participated in at least one
Efficiency Vermont and/or Vermont School Energy Management Program review, and a number of effi-
ciency improvements have been implemented in the past, with major improvement projects being
completed at the three elementary schools this year (summer of 2017). The transportation section of
this plan considers the energy and health related henefits of walking, bicycling, carpooling, and use of
school buses rather than personal vehicles.

Table 7. Recent annual energy use at Benningtan's public schools {prior to current efficiency upgrades).
Qil Oil Cost  Woodchips Woodchip  Electricity  Electricity  Propane  Propane
School Cost Total Cost
{zallons) (Tons) Cost {(ICWH) {gallons) Cost
Bennington
Bt 21,000 567,059 - - 180,000 $35,302 - - $102,361
Elementary
Maolly Stark 14,000 554,238 - - 380,000 $59,911 - - $114,149
Monument 9,000 $29,25¢ - - 120,000 $19,429 . - - 448,679
MAUMS 13,000 543,137 810 $52,555 958,000 $114,476 3,500 $5,100 $215,268
MAUHS 20,000 576,590 1,100 $65,924 1,600,000  $185,686 6,900 511,843 $340,043
Total 77,000 $270,274 1,910 $118,479 3,118,120 $414,804 10,400 516,543 $820,500
Nates .
Square feet of floor space in each school: Bennington Elementary—41,200; Molly Stark—-52,000;
Monument—24,000; MAUMS—I150,000; MAUHS 225,000.
Fuel and electricity consumption data obtained from the facilities director for eacl schaal district; in some cases
consuinption was averaged over mare than one year, Cost data was obtained from annual reports using actual
expenses,

One of the most obvious differences between the schools has been the cost of heating the build-
ings. The three elementary schools are older than the middle school and high school, and the
elementary schoois have relied solely on oil for space heating. The secondary schools, on the other
hand, each derive a significant portion of their heat from wood chip (biomass) based bollers that
greatly reduce the utilization of more expensive heating oil. Annual heating costs at both the middle
school and high school average approximately $0.63 per square foot, while annual heating costs at the
elementary schools have ranged from $1.04 per square foot at Molly Stark to $1.63 per square foot at
Bennington Elementary.

All of the schools have benefited from some lighting system upgrades, with older interior 7
fluorescent lights being replaced with energy-saving T-5 and T-8 lights, and inefficient exterior flood-
lights repiaced with highly efficient LED lights. Estimated energy savings from these upgrades amount-
ed to 153,000 KWH, and $25,000, annually between the three elementary schools and an additional

10
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VERMONT COMMUNITY DEVELOPMENT PROGRAM RESOLUTION FOR SINGLE APPLICANT
Gr: : Application

RESOLUTION FC VCDP GRANT APPLICATION AUTHORITY

Single Ap licant

WHEREAS, the TOWn of _Bennington (hereinafter "Applicant") is applying for a Grant under

the Vermont Community Development Program VCDTI' ‘anning grant (PG) for Shires Hou~~ =~ - and

WHEREAS, it is necessary that an  plication be made and agreements be ent  d into wun ine >waie o1 vermont.

Now, THEREFORE, BE IT RESOLVED as follows:

1. that Applicant possesses the legal authority as defined in the State Act [10 VSA §683(8)] to apply for the grant
and to administer ¢ program; and

2. that Applicant apply for a grant under the terms and conditions of said program and agree hereby to enter into
Certifications and Assurances there of} and

3. the Applicant has a duly adopted and current Municipal Plan from October 6,2015  (Date Adopted) and that
the project is consistent with said plan; and

4. the Applicant has received documentation from the Regional Planning Commission that the project is
consistent with the “Regional Plan; and

5.  that Shannon Barsotti is hereby authorized to be Contact Person and as such to
provide, on behaif of Applicant, all documents and information necessary for the completion of said
application and to provide such coordination as may be necessary for said application; and

6. that (Name) Stuart Hurd Title Bennington Town Manager who is either
the Chief Executive Officer (CEQ), as defined by 10 VSA §683(8), or is the Town Manager, the City
Manager, or the Town Administrator, is hereby designated to serve as the Municipal Authorizing Ofticial
(MAOQ) for the Grants Management On-line System, Intelligrants; and

7. that it is understood that, if the application is funded, the receipt of CDBG funds, as federal funds passed
through the State of Vermont, may require that an audit of the Applicant be conducted under the provisions of
the Single Audit Act, as amended, and that CDBG funds may be used to fund only a limited portion of the
audit cost.

Passed this 2(62 day of ‘Augﬁﬁ.‘l'_!w .

gan ﬁm

\7 A AAC /lu‘—-—-

M—d Wﬂ‘#—z'

avIey! ,
i :]! J{IC{AM(L C(/LW’V}

V1
The above reenlution is - ) t “'he resolution as adoptea at a meeting of the Legislative Body
held on thy _day of _ nd duly filed in iny office.

IN WITNESS WHEREOF. I hereunto set my hand this

Civan

July 2023 Agency of Commerce and Community evelopment
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VERMONT COMMUNITY DEVELOPMENT PROGRAMRESOLUTION FOR SINGLE APPLICANT
Grant Application

RESOLUTION FOR VCDP GRANT APPLICATION AUTHORITY

Single Applicant
WHEREAS, the /)O WV\ of B{)/{/I ring /9/1 (hereinafter "Applicant™) is applying for a Grant under

the Vermont Conununity Development Program;and
WHEREAS, it is necessary that an application be made and agreements be entered into with the State of Vermont,

Now, THEREFORE, BE IT RESOLVED as follows:

1. that Applicant possesses the legal authority as defined in the State Act [10 VSA §683(8)] to apply for the grant
and to adminisier the program; and

2. that Applicant apply for a grant under the terms and conditions of said program and agree hereby to enter into
Certifications and Assurances there of} and

3. the Applicant has a duly adopted and current Municipal Plan ©C:(- 2015 (Date Adopted) and that
the project is consistent with said plan; and

4. the Applicant has received documentation from the Regional Planning Commission that the project is
consistent with the “Regional Plan; and

5. that 5‘4 annon Bario H' ( is hereby authorized to be Contact Person and as such to
provide, on behalf of Applicant, all documents and information necessary for the completion of said
application and to provide sucl) coordination as may be necessary for said application; and

6. that (Name) S’ﬁ/ﬂ!’ f%bb Title 78){,{/ M %ﬂg gy who is either
the Chief Executive Officer (CEO), as deﬁned by 10 VSA §683(8), or is the Towf¥Manager, the City
Manager, or the Town Administrator, is hereby designated to serve as the Authorizing Official (AO) for the
Grants Management On-line Systeim, Intelligrants; and

7. that it is understood that, if the application is funded, the receipt of VCDP funds, as federal funds passed
through the State of Vermont, may require that an audit of the Applicant be conducted under the provisions of
the Single Audit Act, as amended, and that VCDP funds may be used to fund only a limited portion of the
audit cost.

Passed this 2—7ﬁ’1 day of M Q@ rof\_’ 2073

5

LEGISLATIVE BODY W
N Adne N
Lf\/ ¥
5 Cm-7/

Vejgnend Vs

Lo
he abave 1esolut10n is a true and correct copy of the resolution as adopted at a meeting of the Legislative Body
held on the 27 ay of 4t 2622, and duly filed in my office.

WITNESS WHEREQF, I hereunto set my hand this Z?{/day 5!

Agency of Commerce and Community Development
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Ethical Grounds

The Unofficial Blog of Vermont's Bar Counsel

ABA opinion concludes that the " no-contact” rule
applies to self-represented lawyers. Should we
amend Vermont’s rule?

®© SEPTEMBER 29, 2022 APRIL 16,2024 a MICHAEFEL » 5 COMMENTS

The issue of whether a self-represented lawyer is subject to Rule 4.2’s “no-contact” provision is not one
with which I have much experience. Whether as disciplinary counsel or when I was the screener, if I ever
reviewed a single complaint alleging such a violation, I don’t remember it. Nor has the topic ever been
broached in the context of an ethics inquiry. My only real work on the topic was in this post
(https://vtbarcounsel.wordpress.com/2016/12/22/tbt-1990-is-a-self-represented-lawyer-subject-to-rule-4-
2/),about the first decision ever issued after Vermont adopted a formal professional responsibility

program.[1]

Yesterday, the ABA Standing Committee on Ethics and Professional Responsibility issued Formal
Opinion 502: Communication with a Represented Person by a Pro Se Lawyer
(https:/[www.americanbar.org/content/dam/aba/administrative/professional responsibility/aba-formal-opinion-
502.pdf). The Committee concluded that a self-represented lawyer is bound by Rule 4.2. That is, when
self-representing, a lawyer cannot communicate about the matter with another person who the lawyer
knows to be represented in the matter without the consent of the represented person’s lawyer or unless
the communication is otherwise authorized by law.

I appreciate the opinion for several reasons.

(https://vtbarcounsel.wordpress.com/wp-content/uploads/2022/01/legal-
ethics.jpg),
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For one, the opinion is well-researched and provides interesting and informative detail about the history
of the debate as to whether Rule 4.2 applies to a self-represented lawyer. For another, I don’t necessarily
disagree with the conclusion. As the Committee notes, “[t]he key evils intended to be managed by
Model Rule 4.2 are (1) overreaching and deception; (2) interference with the integrity of the client-lawyer
relationship; and (3) elicitation of uncounseled disclosures, including inappropriate acquisition of
confidential lawyer-client communications.” Thus, it makes sense to apply the rule to a self-represented
lawyer.

Still, the opinion gives me pause. While I support the general conclusion, I'm drawn to the dissenting
members’ view. That pull leaves me wondering if we should amend V.R.Pr.C. 4.2. Alas, before I discuss
the dissent, a bit more background is required.

Comment [4] to both the ABA Model Rule and Vermont’s rule includes the following statement:

o “Parties to a matter may communicate directly with each other and a lawyer is not prohibited from
advising a client concerning a communication that the client is legally justified to make.”

The tension between this statement and the text of the rule drives the debate. Is the self-represented
lawyer fish or fowl? That is, a “lawyer” subject to Rule 4.2? Or a “party” to whom Comment [4]
applies? In Formal Opinion 502, the Committee answered by stating;:

o “Itis not possible for a pro se lawyer to ‘take off the lawyer hat” and navigate around Rule 4.2 by
communicating solely as a client.”

Again, I don’t necessarily disagree. However, as I indicated, I remain drawn to the dissent.
Like me, the dissent doesn’t disagree with the Committee’s conclusion, stating:

o “Itis not the result I object to, it is the mode of rule construction that I cannot endorse. Self-
representation is simply not ‘representing a client,” nor will an average or even sophisticated reader
of these words equate the two situations.”

The dissent continues:

o “When an attorney consults the rule, it is highly unlikely that the phrase “in representing a client”
will be considered to include self-representation. If the attorney goes further and consults Comment
[4], the Comment will assure the attorney that, ‘Parties to a matter may communicate directly with
each other.” Given this apparent clarity, what will tip off the attorney that further research is
required?”

Perhaps the same could be said for the represented person’s lawyer. Which might explain why I don’t
remember this topic having come up very much over the past 24 years.

Finally, the dissent argues:

o “By leaving this rule in place, we are also leaving in place a trap. The rule should be amended to
achieve the result advocated for in the majority opinion.”

I tend to agree. And amending the rule wouldn’t be difficult.[2] Here’s the relevant portion of Oregon’s
Rule 4.2, with my emphasis added.
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“In representing a client or the lawyer’s own interests, a lawyer shall not communicate or cause
another to communicate on the subject of the representation with a person the lawyer knows to be
represented by a lawyer on that subject unless: (a) the lawyer has the prior consent of a lawyer
representing such other person; (b) the lawyer is authorized by law or by court order todo so . ..”

In any event, that’s why I post today. To raise the question of whether to amend Rule 4.2.

To me, it’s an interesting question. Again, I don’t disagree with the conclusion that a no-contact rule
should apply to self-represented lawyers.[3] However, many of the rules include phrases like “when
representing a client” or “in representing a client.” If, for the purposes of Rule 4.2, a self-represented
lawyer is “representing a client,” it’s interesting to consider the ramifications of construing other rules
with like phrases to apply similarly.

I'm at risk of going on and on. So, I'll stop. Please feel free to share thoughts, either in the comment
section or by email to Michael. Kennedy@vermont.gov (mailto:Michael. Kennedy@vermont.gov)

As always, let’s be careful out there.

[1] PCB Decision 1 issued in August 1990, the same month that I began my first year in law school. While
ostensibly about the application of no-contact rule to a self-represented attorney, the post was an excuse
for me to include a picture taken around the same time. In that legions of Vermont lawyers may not now
about my former flow, I'm sharing it again.

(https://vtbarcounsel.wordpress.com/wp-content/uploads/2022/09/image-4.png)

[2] Nor would it be the first time the rule was amended in response to a debate over its meaning. For
many years, the rule prohibited communication with a “represented party.” Indeed, in 1994, the VBA
issued this advisory opinion (https://www.vtbar.org/wp-content/uploads/2021/03/94-03.pdf) in which it
stated that “[t]he use of the term “party” . . . read in light of the purpose of the rule is reasonably
interpreted as extending to any person represented by counsel in matters closely related to the subject
matter of the client’s representation.” The next year, and in response to the debate, the ABA changed the
Model Rule to “represented person.” Vermont followed suit when it adopted the Model Rules in 1999.
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[3] There are situations that make me wonder if the rule, either as currently written or amended, should
include safe harbors that allow a self-represented lawyer to communicate with a represented person in
specified situations. For instance, if a lawyer is self-represented in a contested divorce, can the lawyer
communicate with their spouse about issues that, arguably, fall under the umbrella of “parental rights &
responsibilities” that are at issue in the litigation? The safe harbors are a topic for another day.

@ COMMUNICATING WITH A REPRESENTED PERSON

5 thoughts on “ABA opinion concludes that the ” no-contact
rule applies to self-represented lawyers. Should we amend
Vermont’s rule?”

Monday Morning Honors #262 — Ethical Grounds says:

October 3, 2022 at 9:32 am

[...] with a represented person without the consent of the represented person’s lawyer. See, this blog
post. The post generated significant feedback. Then, we had an interesting discussion of [...]

The no-contact rule, represented organizations, and . . . basketball? — Ethical Grounds says:
October 20, 2022 at 11:58 am
[...] ABA Opinion concludes that the no-contact rule applies to a self-represented lawyer. Should we

amend... [...]

Update on the no-contact rule and represented organizations. — Ethical Grounds says:
November 16, 2022 at 12:03 pm
[...] ABA Opinion concludes that the no-contact rule applies to a self-represented lawyer. Should we

With an assist from facial recognition software, a lawyer was kicked out of a holiday show at
Radio City Music Hall because she works at a firm that is suing the corporation that owns the
venue. — Ethical Grounds

says:

January 3, 2023 at 2:33 pm

[...] ABA Opinion concludes that the no-contact rule applies to a self-represented lawyer. Should we
amend... [...]
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Identified by facial recognition software, a lawyer was kicked out of a holiday show at Radio City

Music Hall because she works at a firm that is suing the corporation that owns the venue. — Ethical
Grounds

says:

January 3, 2023 at 2:36 pm

[...] ABA Opinion concludes that the no-contact rule applies to a self-represented lawyer. Should we

Comments are closed.
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U.S. District Court
District of Vermont (Rutland)
CIVIL DOCKET FOR CASE #: 5:20-cv-00034-gwc

Allco Renewable Energy Limited et al v. Volz et al
Assigned to: District Judge Geoffrey W. Crawford
Demand: $75,000,000

Cause: 42:1983 Civil Rights Act

Plaintif;
Allco Renewable Energy Limited

Plaintiff
Otter Creek Solar LLC

Plaintiff
Chelsea Solar LL.C

Plaintiff
Apple Hill Solar LLC

Plaintiff
PLH LLC

V.

Defendant
James Volz

4898-6854-5624

Date Filed; 03/09/2020
Date Terminated: 03/29/2021
Jury Demand: None

Nature of Suit: 440 Civil Rights: Other

Jurisdiction: Federal Question

represented by Thomas M. Melone , Esq.

Allco Renewable Energy Limited

601 S Ocean Blvd
Delray Beach, FL 33483
212-681-1120

Fax: 801-858-8818

Email: Thomas.Melone@AllcoUS.com

ATTORNEY TO BE NOTICED

represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas M. Melone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas M. Melone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas M. Melone , Esqg.
{See above for address)
ATTORNEY TO BE NOTICED

represented by Alison M. Stone , Esq.

Office of the Vermont Attorney General

109 State Street
Montpelier, VT 05609-1001
(802) 828-1361

Fax: (802) 828-2154

001122
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Email: alison.stone@vermont.gov

ATTORNEY TO BE NOTICED

David R. McLean , Esq.

Office of the Vermont Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-5341

Email: David. McLean@vermont.gov
ATTORNEY TO BE NOTICED

Laura B. Murphy , Esq.

Office of the Vermont Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-1059

Email: laura. murphy@vermont.gov
ATTORNEY TO BE NOTICED

Defendant

VEPP Inc. represented by Merrill E. Bent , Esq.
Woolmington, Campbell, Bernal & Bent,
P.C.
4900 Main Street
P.0O. Box 2748
Manchester Center, VT 05255-2748
(802) 362-2560
Fax: (802) 362-7109
Email: merrill@greenmtlaw.com
ATTORNEY TO BE NOTICED

Defendant

Anthony Roisman represented by Alison M. Stone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

David R. McLean , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Laura B. Murphy , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

Defendant

Sarah Hofmann represented by Alison M, Stone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

David R. McLean , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Laura B. Murphy, Esq.
4808-6854-5624 001123
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(See above for address)

ATTORNEY TQ BE NOTICED

Defendant

Aargaret Cheney represented by Alison M. Stone , Esqg.
(See above for address)
ATTORNEY TO BE NOTICED

David R. McLean , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Laura B. Murphy , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Defendant

Vermont Public Utility Commission represented by Alison M. Stone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

David R. McLean , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Laura B. Murphy , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

Defendant
Phil Scott represented by Alison M. Stone , Esq.

in his official capacity of governor of the (See above for address)
State of Vermont ATTORNEY TO BE NOTICED

David R. McLean , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Laura B. Murphy , Esq.
(See above for address)
ATTORNEY TQO BE NOTICED

Defendant

State of Vermont represented by Alison M. Stone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

David R. McLean , Esq.
(See above for address})
ATTORNEY TO BE NOTICED

Laura B. Murphy , Esq.

4898-6854-5624 001124
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U.S. District Court
District of Vermont (Burlington)
CIVIL DOCKET FOR CASE #: 2:20-cv-00044-kjd

Allco Renewable Energy Limited et al v. Kulkin et al Date Filed: 03/19/2020
Assigned to: Judge Kevin J. Doyle Date Terminated: 02/02/2022
Demand: $25,000,000 Jury Demand: Defendant
Cause: 28:1332 Diversity-Libel, Assault, Slander Nature of Suit: 320 Assault Libel & Slander
Jurisdiction: Diversity
Plaintiff
Allco Renewable Epnergy Limited represented by Thomas M. Melone , Esq.
Allco Renewable Energy Limited
601 S Ocean Blvd
Delray Beach, FL 33483
212-681-1120
Fax: 801-858-8818
Email: thomas.melone@gmail.com
ATTORNEY TO BE NOTICED
Plaintiff
Otter Creek Solar LLC represented by Thomas M. Melone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED
laintiff
Thomas Melone represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED
Plaintiff
PLH Vineyard Sky L1.C represented by Thomas M. Melone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED
V.
Defendant
Joseph Kulkin represented by Joseph Kulkin
338 Main Street
Bennington, VT (5201
Email: jkulkin71{@gmail.com
PRO SE
Defendant

Jane Does 1-3

Defendant
4931-9757-8072 001129



2:26-cv-00038 Document 1-11  Filed 02/18/26 Page 10 of 41 001130

4931-9757-8072 001130



2:26-cv-00038 Document 1-11  Filed 02/18/26 Page 11 of 41 001131

4931-9757-8072 001131



2:26-cv-00038 Document 1-11  Filed 02/18/26 Page 12 of 41 001132

4931-9757-8072 001132



2:26-cv-00038 Document 1-11  Filed 02/18/26 Page 13 of 41 001133

4931-9757-8072 001133



2:26-cv-00038 Document 1-11  Filed 02/18/26 Page 14 of 41 001134

4931-9757-8072 001134



2:26-cv-00038  Document 1-11  Filed 02/18/26  Page 15 of 41 001135

ENE2,
U.S. District Court
District of Vermont (Burlington)
CIVIL DOCKET FOR CASE #: 2:20-cv-00103-mkl
Allco Finance Limited et al v. Roisman et al Date Filed: 07/21/2020
Assigned to: District Judge Mary Kay Lanthier Jury Demand: None
Cause: Federal Regulation and Development of Power Nature of Suit: 890 Other Statutory Actions
Jurisdiction: Federal Question
Plaintiff
Alleo Finance Limited represented by Thomas M. Melone , Esq.
Allco Renewable Energy Limited
601 S Ocean Blvd
Delray Beach, FL 33483
212-681-1120
Fax: 801-858-8818
Email: thomas.melone@gmail.com
ATTORNEY TO BE NOTICED
Plaintiff
Otter Creek Solar LLC represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED
Plaintiff
PLH Vineyard Sky LLC represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED
V.
Defendant
Anthony Roisman represented by Alison M. Stone , Esqg.
in his official capacity as commissioner of Office of the Vermont Attorney General
the Vermont Public Utility Commission 109 State Street

Montpelier, VT 05609-1001

(802) 828-1361

Fax: (802) 828-2154

Email: alison.stone@vermont.gov
TERMINATED: 05/18/2021
ATTORNEY TO BE NOTICED

David Golubock , AUSA
United States Attorney's Office
District of Vermont

11 ElImwood Avenue, 3rd Floor
P.O. Box 570

Burlington, VT 05402-0570
802-651-8265

4921-2350-8824 001135



2:26-cv-00038 Document 1-11

Delendant

Sarah Hofmann

in her official capacity as commissioner of
the Vermont Public Utility Commission
TERMINATED: 10/12/2021

Defendant

Margaret Cheney
in her official capacity as commissioner of
the Vermont Public Utility Commission

Defendant

filey Allen
in his official capacity as commissioner af
the Vermont Public Utility Commission

4921-2350-8824

Filed 02/18/26 Page 16 of 41 ~ 001136

Email: david.golubock@usdoj.gov
ATTORNEY TO BE NOTICED

David R. Groff , Esq.

Office of the Vermont Attorney General
109 State Street, 3rd Floor

Montpelier, VT 05609-1001

{802) 828-1101

Fax: (802) 828-3187

Email: david.groff@vermont.gov
ATTORNEY TO BE NOTICED

David R. McLean , Esq.

OfTice of the Vermont Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-5341

Email: David.McLean@vermont.gov
ATTORNEY TO BE NOTICED

represented by Alison M. Stone , Esq.

(See above for address)
TERMINATED: 05/18/2021
ATTORNEY TO BE NOTICED

David R, McLean , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

represented by Alison M. Stone , Esq.

(See above for address)
TERMINATED: 05/18/2021
ATTORNEY TO BE NOTICED

David Golubock , AUSA
(See above for address)
ATTORNEY TO BE NOTICED

David R. Groff , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

David R. McLean, Esq.
(See above for address)
ATTORNEY TO BE NOTICED

represented by David Goluhock , AUSA

(See above for address)
ATTORNEY TO BE NOTICED

David R. Groff , Esq. 001136
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LS. DISTRICT COURT
BISTRICT 0F YERMONT
Fi.E0

UNITED STATES DISTRICT COURT BB IUL 21 AM1): 03

DISTRICT OF VERMONT CLEEK

BY y
CEPUTY CLERK

ALLCO FINANCE LIMITED, OTTER CaseNo. 3 Qo-cv= /03
CREEK SOLAR LLC, and PLH
VINEYARD SKY LLC
Plaintiffs, COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

V.

ANTHONY ROISMAN, SARAH
HOFMANN and MARGARET CHENEY,
in their official capacities as commissioners
of the Vermont Public Utility Commission.

Defendants.

NATURE OF THE ACTION

1. This case concerns the legality of the refusal of the Defendants’ procuring agent,
VEPP Inc., a state-created entity (“VEPP”), to execute written contracts for the purchase of
electricity from small solar electricity generating facilities owned by the plaintiffs (collectively,
“Allco”) under Vermont’s standard offer program (the “Standard Offer”). See, 30 V.5.A. § 8005a.
Under Vermont’s Standard Offer program, VEPP acts as a purchasing agent on behalf of
Vermont's electric utilities.

2. In 2019 and 2020, Alico committed to provide electricity to VEPP for a 25-year
period at rates and under standard contract terms approved by the Vermont Public Utility
Commission (“VPUC"). By unconditionally committing to sell their output to VEPP on those
standard terms, Allco created a “Legally Enforceable Obligation” (“LEQ™) under section 210 of
the Public Utility Regulatory Policies Act, Pub. L. No. 95-617, 92 Stat. 3117 (“PURPA™),
requiring VEPP to purchase all output from Allco’s facilities. Windham Solar LLC, 157 FERC

161,134 (2016).

4921-2350-8824 001147
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U.S. District Court
District of Vermont (Burlington)
CIVIL DOCKET FOR CASE #: 2:23-cv-00644-wks

Apple Hill Solar LLC v. Cheney et al Date Filed: 11/21/2023

Assigned to: Judee William K. Sessions IIT Date Terminated: 08/23/2024

related Case: Jury Demand: Plaintiff

Cause: 42:1983 Civil Kaghts Act Nature of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question

Plaintiff

Apple Hill Solar LLC represented by Thomas M. Melone , Esq.
Allco Renewable Energy Limited
601 S Ocean Blvd
Delray Beach, FL 33483
212-681-1120
Fax: 801-858-8B18
Email: thomas.melone@gmail.com
ATTORNEY TO BE NOTICED

V.

Jefendant

Margaret Cheney represented by David Golubock , AUSA
United States Attorney's Office
District of Vermont
11 Elmwood Avenue, 31d Floor
P.O. Box 570
Burlington, VT 05402-0570
B02-651-8265
Email: david.golubock@usdoj.gov
ATTORNEY TO BE NOTICED

David R. Groff , Esq.

Office of the Vermont Attorney General
109 State Street, 3rd Floor

Montpelier, VT 05609-1001

(802) 828-1101

Fax: {(802) 828-3187

Email: david.groff@vermont.gov
ATTORNEY TO BE NOTICED

Defendant

Anthony Roisman represented by David Golubock , AUSA
(See above for address)
ATTORNEY TO BE NOTICED
David R. Groff , Esq.

4937-0790-7672 001148
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U.S. District Court
District of Vermont (Burlington)
CIVIL DOCKET FOR CASE #: 2:23-cv-00645-gwc

PLH Vineyard Sky LLC v. Town of Bennington, Vermont Date Filed: 11/21/2023

Assigned to: District Judge Geoffrey W. Crawford Date Terminated: 06/05/2025

Cause: 28:1332 Diversity-(Citizenship) Jury Demand: Plaintiff
Nature of Suit: 290 Real Property: Other
Jurisdiction: Diversity

Plaintiff

PLH Vineyard Sky LLC represented by Thomas M. Melone , Esq.
Allco Renewable Energy Limited
601 S Ocean Bivd
Delray Beach, FL 33483
212-681-1120
Fax: 801-858-8818
Email: thomas.melone@gmail.com
ATTORNEY TO BE NOTICED

Plaintiff

Chelsea Solar LL.C represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Apple Hill Solar LLC represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Allco Finance Limited represented by Thomas M. Melone , Esq.
(See above for address)
ATTORNEY TO BE NOTICED

V.

Defendant

Town of Bennington, Vermont represented by Kevin L. Kite , Esq.

Carroll, Boe & Kite, P.C.

64 Court Street

Middlebury, VT 05753
802-388-6711

Email: kkite@®64court.com
ATTORNEY TO BE NOTICED

Merrill E. Bent , Esq.
Woolmington, Campbell, Bemal & Bent,
P.C.

4908-8841-8136 001151
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U.S. District Court
District of Vermont (Burlington)
CIVIL DOCKET FOR CASE #: 2:23-cv-00691-gwc

Allco Finance Limited et al v, Roisman et al Date Filed: 12/08/2023
Assigned to: District Judge Geoffrey W. Crawford Date Terminated: 11/19/2024

Cause: 42:1983 Civil Rights Act Jury Demand: None
Nature of Suit: 890 Other Statutory Actions

Jurisdiction: Federal Question

Piaintiff

Allco Finance Limited represented by Thomas M. Melone , Esq.
Allco Renewable Energy Limited
601 S Ocean Blvd
Delray Beach, FL 33483
212-681-1120
Fax: 801-858-8818
Email: thomas.melone@gmail.com
ATTORNEY TO BE NOTICED

Plaintiff

Chelsea Solar LLC represented by Thomas M. Melone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Apple Hill Solar LL.C represented by Thomas M. Melone , Esq.
{See above for address)
ATTORNEY TO BE NOTICED

V.

De t

Anthony Roisman represented by David Goluhock , AUSA

in his official capacity as Chair of the United States Attorney's Office

Vermont Public Utility Commission District of Vermont
11 Elmwood Avenue, 3rd Floor
P.O. Box 570

Burlington, VT 05402-0570
802-651-8265

Email: david.golubock(@usdoj.gov
TERMINATED: 07/14/2025

David R. Groff , Esq.

Office of the Vermont Attorney General
109 State Street, 3rd Floor

Monipelier, VT 05609-1001

{802) 828-1101

Fax: (802) 828-3187

4933-5093-3592 001156
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