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Decision on Post-Judgment Motions

Generally, the rule is that parties are responsible for their own attorney fees unless there is a
specific statutory, contractual, or equitable reason for an award shifting those responsibilities to the
opposing party. Southwick v. City of Rutland, 2011 VT 105, 9 5, 190 Vt. 324; DJ Painting, Inc. v.
Baraw Enterprises, Inc., 172 Vt. 239, 246 (2001); Bruntaeger v. Zeller, 147 Vt. 247, 255 (1986); State
v. Whitingham School Bd., 140 Vt. 405, 407 (1981). One of the applicable statutory reasons is set forth
in the Vermont Prompt Payment Act: the court is authorized to award attorney fees to ‘“the
substantially prevailing party in any proceeding to recover any payment within the scope” of the
Prompt Payment Act. 9 V.S.A. § 4007(c).

The determination of whether any party “substantially prevail[ed]” in a construction-contract
dispute is a matter of discretion for the trial court. Fletcher Hill, Inc. v. Crosbie, 2005 VT 1, q 12, 178
Vt. 77. A court may consider whether one party was the net victor in the case, whether one side
achieved a ‘“comparative victory” on the issues actually litigated, and whether one side achieved a
greater award “proportionally” to “what was actually sought.” Burton v. Jeremiah Beach Parker
Restoration and Const. Mgmt. Corp., 2010 VT 55, q 8, 188 Vt. 583 (mem.) (internal quotations
omitted). A court may also decide “that neither party substantially prevailed.” Birchwood Land Co.,
Inc. v. Ormond Bushey & Sons, Inc., 2013 VT 60, 9 36, 194 Vt. 478; Trombly Plumbing & Heating v.
Quinn, 2011 VT 70, 4 13, 190 Vt. 552 (mem.).

Here, the dispute started with the construction of a pond in 2017. A civil complaint was filed in
2017 and the parties spent the next 2,982 days litigating the case. After a five-day jury trial, the jury
split its verdict and awarded a net amount (after accounting for prejudgment interest) of $4,450.68 in
favor of defendants. This was a mere fraction of the amounts requested at trial. Neither party obtained
what they wanted from the construction dispute. Neither party obtained an outcome that justified the
expenditure of time and money on the case. Neither party substantially prevailed in this litigation.
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