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The motion is DENIED.

In these coordinated appeals, R.L. Vallee, Inc. (Vallee) moves to exclude a memorandum
produced by Costco Wholesale Corporation’s (Costco’s) consultant, along with any expert
testimony relating to that memorandum, on relevancy grounds.

The Vermont Rules of Evidence apply to matters before the Environmental Division.
V.R.E.C.P. 2(e).} Evidence is relevant if it has “any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less probable than it
would be without the evidence.” V.R.E. 401. Relevant evidence is generally admissible. V.R.E.
402.

The memorandum at issue is dated December 8, 2017, and is authored by Jeremy
Matosky, P.E. of Trudell Consulting Engineers. The memorandum offers an assessment, with a
focus on stormwater impacts, of a portion of the project that is the subject of the two permits
on appeal.

Stormwater impacts are at issue in both matters. The memorandum and related expert
testimony is therefore generally relevant to the matters before the Court.

Furthermore, because our merits hearings are bench trials, we are generally liberal in
allowing relevant evidence to be admitted. The Van Sicklen Ltd. P’ship, No. 4C1013R-EB, slip op.
at 1 (Vt. Env. Bd. Sep. 28, 2001). Unlike a jury, we are unlikely to be “unduly swayed by a
questionable evidentiary offering.” Id. Once relevant evidence is admitted, we afford it the

! The V.R.E.C. P. allow the Environmental Division to relax evidentiary rules in appropriate circumstances. See,
V.R.E.C.P. 2(e).




weight it deserves, if any. Id.; In re Application of Lathrop Ltd. P’ship |, 2015 VT 49, 9 90, 199 Vt.
19.

For these reasons, the motion to exclude is DENIED.

So ordered.

Electronically signed on February 08, 2018 at 10:39 AM pursuant to V.R.E.F. 7(d).
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